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31 CFR Subtitle A (7–1–10 Edition)

arrangement, and the organizational
structure of the retained entity. Some
conflicts may be so substantial and
pervasive that they cannot be mitigated. Retained entities should consider the following measures when designing a mitigation plan:
(1) Adopting, implementing, and enforcing appropriate information barriers to prevent unauthorized people
from learning nonpublic information
relating to the arrangement and isolate key individuals from learning how
their performance under the arrangement could affect the financial interests of the retained entity, its clients,
and related entities.
(2) Divesting assets that give rise to
conflicts of interest.
(3) Terminating or refraining from
business relationships that give rise to
conflicts of interest.
(4) If consistent with the terms of the
arrangement and permitted by Treasury, refraining from performing specific types of work under the arrangement.
(5) Any other steps appropriate under
the circumstances.
(d) Certification required. When the retained entity provides the information
required by paragraph (b) of this section, the retained entity shall certify
that the information is complete and
accurate in all material respects.
(e) Determination required. Prior to
entering into any arrangement, the
Treasury must conclude that no organizational conflict of interest exists
that has not been adequately mitigated, or if a conflict cannot be adequately mitigated, that Treasury has
expressly waived it. Once Treasury has
approved a conflicts mitigation plan,
the plan becomes an enforceable term
under the arrangement.
(f) Subsequent notification. The retained entity has a continuing obligation to search for and to report any potential organizational conflict of interest. Within five (5) business days after
learning of a potential organizational
conflict of interest, the retained entity
shall disclose the potential conflict of
interest in writing to the TARP Chief
Compliance Officer. The disclosure
shall describe the steps it has taken or
proposes to take to mitigate the poten-

tial conflict or request a waiver from
Treasury.
(g) Periodic Certification. No later
than one year after the arrangement’s
effective date, and at least annually
thereafter, the retained entity shall
certify in writing that it has no organizational conflicts of interest, or explain in detail the extent to which it
can certify, and describe the actions is
has taken and plans to take to mitigate any conflicts. Treasury may require more frequent certifications, depending on the arrangement
(h) Retention of information. A retained entity shall retain the information needed to comply with this section
and to support the certifications required by this section for three (3)
years following termination or expiration of the arrangement, and shall
make that information available to
Treasury upon request. Such retained
information shall include, but is not
limited to, written documentation regarding the factors the retained entity
considered in its mitigation plan as
well as written documentation addressing the results of the retained entities’
periodic review of the mitigation plan.
§ 31.212 Personal conflicts of interest.
(a) Retained entity’s responsibility. A
retained entity shall ensure that all
management officials performing work
under the arrangement and key individuals have no personal conflicts of
interest unless mitigation measures
have neutralized the conflict, or Treasury has waived the conflict.
(b) Information required. Before management officials and key individuals
begin work under an arrangement, a
retained entity shall obtain information from each of them in writing
about their personal, business, and financial relationships, as well as those
of their spouses, minor children, and
other family members with whom the
individuals have a close personal relationship that would cause a reasonable
person with knowledge of the relevant
facts to question the individual’s ability to perform, his or her objectivity or
judgment in such performance, or his
or her ability to represent the interests
of the Treasury. When the arrangement
concerns the acquisition, valuation,
management, or disposition of troubled

354

VerDate Mar<15>2010

08:51 Aug 02, 2010

Jkt 220121

PO 00000

Frm 00364

Fmt 8010

Sfmt 8010

Y:\SGML\220121.XXX

220121

erowe on DSK5CLS3C1PROD with CFR

Office of the Secretary of the Treasury

§ 31.213

assets, the information shall be no less
extensive than that required of certain
new federal employees under Office of
Government Ethics Form 278. Treasury
may extend the time necessary to meet
these requirements in urgent and compelling circumstances.
(c) Disqualification. The retained entity shall disqualify persons with personal conflicts of interests from performing work pursuant to the arrangement unless mitigation measures have
neutralized the conflict to the satisfaction of the TARP Chief Compliance Officer. The retained entity may seek a
waiver from the TARP Chief Compliance Officer to allow an individual
with a personal conflict of interest to
work under the arrangement.
(d) Initial Certification. No later than
ten business days after the effective
date of the arrangement, the retained
entity shall certify to the Treasury
that all management officials and key
individuals performing services under
the arrangement have no personal conflicts of interest, or are subject to a
mitigation plan or waiver approved by
Treasury. In making this certification,
the retained entity may rely on the information obtained pursuant to paragraph (b) of this section, unless the retained entity knows or should have
known that the information provided is
false or inaccurate. Treasury may extend the certification deadline in urgent and compelling circumstances.
(e) Periodic Certification. No later
than one year after the arrangement’s
effective date, and at least annually
thereafter, the retained entity shall
renew the certification required by
paragraph (d) of this section. The retained entity shall provide more frequent certifications to Treasury when
requested.
(f) Retained Entities’ Responsibilities.
The retained entity shall adopt and implement procedures designed to discover, monitor, and report personal
conflicts of interest on a continuous
basis.
(g) Subsequent notification. Within
five business days after learning of a
personal conflict of interest, the retained entity shall notify Treasury of
the conflict and describe the steps it
has taken and will take in the future
to neutralize the conflict.

(h) Retention of information. A retained entity shall retain the information needed to comply with this section
and to support the certifications required by this section for three years
following termination or expiration of
the arrangement, and shall make that
information available to Treasury upon
request.
§ 31.213

General standards.

(a) During the time period in which a
retained entity is seeking an arrangement and during the term of any arrangement, a retained entity, its officers and partners, and its employees
shall not:
(1) Accept or solicit favors, gifts, or
other items of monetary value from
any individual or entity whom the retained entity, officer, partner, or employee knows is seeking official action
from the Treasury in connection with
the arrangement or has interests which
may be substantially affected by the
performance or nonperformance of duties to the Treasury under the arrangement.
(2) Improperly use or allow the improper use of Treasury property for the
personal benefit of any individual or
entity other than the Treasury.
(3) Make any unauthorized promise
or commitment on behalf of the Treasury.
(b) Any individual who acts for or on
behalf of the Treasury pursuant to an
arrangement shall comply with 18
U.S.C. 201, which generally prohibits
the direct or indirect acceptance by a
public official of anything of value in
return for being influenced in, or because of, an official act. Violators are
subject to criminal penalties.
(c) Any individual or entity who provides information or makes a certification to the Treasury that is relating
to services under EESA or required
pursuant to 31 CFR Part 31 is subject
to 18 U.S.C. 1001, which generally prohibits the making of any false or fraudulent statement to a federal officer.
Upon receipt of information indicating
that any individual or entity has violated any provision of title 18 of the
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