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§2700.27

he contests the proposed penalty as-
sessment. A person who wishes to con-
test a proposed penalty assessment
must provide such notification regard-
less of whether the person has pre-
viously contested the underlying cita-
tion or order pursuant to §2700.20. The
Secretary shall immediately transmit
to the Commission any notice of con-
test of a proposed penalty assessment.

[71 FR 44207, Aug. 4, 2006]

§2700.27 Effect of failure to contest
proposed penalty assessment.

If, within 30 days from the receipt of
the Secretary’s proposed penalty as-
sessment, the operator or other person
fails to notify the Secretary that he
contests the proposed penalty, the Sec-
retary’s proposed penalty assessment
shall be deemed to be a final order of
the Commission not subject to review
by any court or agency.

§2700.28 Filing of petition for assess-
ment of penalty with the Commis-
sion.

(a) Time to file. Within 45 days of re-
ceipt of a timely contest of a proposed
penalty assessment, the Secretary
shall file with the Commission a peti-
tion for assessment of penalty.

(b) Contents. The petition for assess-
ment of penalty shall:

(1) List the alleged violations and the
proposed penalties. Each violation
shall be identified by the number and
date of the citation or order and the
section of the Act or regulations al-
leged to be violated.

(2) Include a short and plain state-
ment of supporting reasons based on
the criteria for penalty assessment set
forth in section 110(i) of the Act, 30
U.S.C. 820(i), unless a single penalty as-
sessment has been proposed under 30
CFR 100.4.

(3) State whether the citation or
order has been contested pursuant to
§2700.20 and the docket number of any
contest proceeding.

(4) Advise the party against whom
the petition is filed that an answer to
the petition must be filed within 30
days pursuant to §2700.29 and that the
answer must be filed regardless of
whether the party has already filed a
notice of contest of the citation, order,

29 CFR Ch. XXVII (7-1-10 Edition)

or proposed penalty assessment in-
volved.

(c) Attachments. A legible copy of
each citation or order for which a pen-
alty is sought shall be attached to the
petition for assessment of penalty. If a
legible copy is not available, the peti-
tion for assessment of penalty shall set
forth the text of the citation or order.

[68 FR 12164, Mar. 3, 1993, as amended at 71
FR 44207, Aug. 4, 2006]

§2700.29 Answer.

A party against whom a petition for
assessment of penalty is filed shall file
an answer within 30 days after service
of the petition for assessment of pen-
alty. An answer shall include a short
and plain statement responding to each
allegation of the petition.

§2700.30 Assessment of penalty.

(a) In assessing a penalty the Judge
shall determine the amount of penalty
in accordance with the six statutory
criteria contained in section 110(i) of
the Act, 30 U.S.C. 820(i), and incor-
porate such determination in a written
decision. The decision shall contain
findings of fact and conclusions of law
on each of the statutory criteria and
an order requiring that the penalty be
paid.

(b) In determining the amount of
penalty, neither the Judge nor the
Commission shall be bound by a pen-
alty proposed by the Secretary or by
any offer of settlement made by a
party.

§2700.31 Penalty settlement.

(a) General. A proposed penalty that
has been contested before the Commis-
sion may be settled only with the ap-
proval of the Commission upon motion.
A motion to approve a penalty settle-
ment shall include for each violation
the amount of the penalty proposed by
the Secretary, the amount of the pen-
alty agreed to in settlement, and facts
in support of the penalty agreed to by
the parties.

(b) Motion accompanied by proposed
order. In all penalty proceedings, ex-
cept for discrimination proceedings
arising under section 105(c) of the Mine
Act, 30 U.S.C. 815(c), or proceedings
against individuals pursuant to section
110(c) of the Mine Act, 30 U.S.C. 820(c),
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a settlement motion must be accom-
panied by a proposed order approving
settlement. Forms for proposed orders
approving settlement are available on
the Commission’s Web site (http:/
www.fmshrc.gov).

(1) Certification. The party filing a
motion must certify that the opposing
party has reviewed the motion, and has
authorized the filing party to represent
that the opposing party consents to the
granting of the motion and the entry of
the proposed order approving settle-
ment.

(2) Appearance by CLR. If a motion
has been filed by a Conference and Liti-
gation Representative (‘‘CLR’’) on be-
half of the Secretary, the proposed
order approving settlement accom-
panying the motion shall include a pro-
vision in which the Judge accepts the
CLR to represent the Secretary in ac-
cordance with the notice of either lim-
ited or unlimited appearance pre-
viously filed with the Commission.

(3) Filing and service of motion accom-
panied by proposed order.

(1) Electronic filing. A motion and pro-
posed order shall be filed electronically
according to the requirements set forth
in this rule and instructions on the
Commission’s Web site (http://
www.fmshrc.gov). Filing is effective
upon the date of the electronic trans-
mission of the motion and proposed
order. The transmitting party is re-
sponsible for retaining records showing
the date of transmission, including re-
ceipts. Any signature line set forth
within a motion to approve settlement
submitted electronically shall include
the notation ‘‘/s/’’ followed by the type-
written name of the party or represent-
ative of the party filing the document.
Such representation of the signature
shall be deemed to be the original sig-
nature of the representative for all pur-
poses unless the party representative
shows that such representation of the
signature was unauthorized. See 29 CFR
2700.6. A motion and proposed order
filed electronically constitute written
documents for the purpose of applying
the Commission’s procedural rules (29
CFR part 2700), and such rules apply
unless an exception to those rules is
specifically set forth in this rule. Any
copies of the motion and proposed
order which have been printed and

§2700.31

placed in the official case file by the
Commission shall have the same force
and effect as original documents.

(ii) Filing by mnon-electronic means. A
party may file a motion to approve set-
tlement and an accompanying proposed
order by non-electronic means only
with the permission of the Judge.

(iii) Service. A settlement motion and
proposed order shall be served on all
parties or their representatives as ex-
peditiously as possible. If a party can-
not be served by e-mail, facsimile
transmission, or commercial delivery,
a copy of the motion and proposed
order may be served by mail. A certifi-
cate of service shall accompany the
motion and proposed order setting
forth the date and manner of service.

(4) Filing of motion and proposed order
prior to filing of petition. If a motion to
approve settlement and proposed order
is filed with the Commission before the
Secretary has filed a petition for as-
sessment of penalty, the filing party
must also submit as attachments elec-
tronic copies of the proposed penalty
assessment and citations and orders at
issue. If such attachments are filed, the
Secretary need not file a petition for
assessment of penalty.

(5) Non-acceptance of motion and pro-
posed order. If a party filing a motion
to approve settlement and a proposed
order fails to include in the motion and
proposed order information required by
this rule and the Commission’s instruc-
tions posted on the Commission’s Web
site, the Commission will not accept
for filing the motion and proposed
order. Rather, the Commission will in-
form the filing party of the need for
correction and resubmission.

(c) Final order. Any order by the
Judge approving a settlement shall set
forth the reasons for approval and shall
be supported by the record. Such order
shall become the final order of the
Commission 40 days after issuance un-
less the Commission has directed that
the order be reviewed. A Judge may
correct clerical errors in an order ap-
proving settlement in accordance with
the provisions of 29 CFR 2700.69(c).

[75 FR 21989, Apr. 27, 2010]
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