§ 1620.18

29 CFR Ch. XIV (7–1–10 Edition)

sex, may be required to make out paychecks, or divide up cash and put the
proper amounts into pay envelopes
after drawing a payroll check. In such
circumstances, although some of the
employees’ duties are occasionally dissimilar, the difference in responsibility
involved would not appear to be of a
kind that is recognized in wage administration as a significant factor in determining wage rates. Under such circumstances, this difference would seem
insufficient to justify a wage rate differential between the man’s and woman’s job if the equal pay provisions otherwise apply.
§ 1620.18 Jobs performed under similar working conditions.
(a) In general. In order for the equal
pay standard to apply, the jobs are required to be performed under similar
working conditions. It should be noted
that the EPA adopts the flexible standard of similarity as a basis for testing
this requirement. In determining
whether the requirement is met, a
practical judgment is required in light
of whether the differences in working
conditions are the kind customarily
taken into consideration in setting
wage levels. The mere fact that jobs
are in different departments of an establishment will not necessarily mean
that the jobs are performed under dissimilar working conditions. This may
or may not be the case. The term
‘‘similar working conditions’’ encompasses two subfactors: ‘‘surroundings’’
and ‘‘hazards.’’ ‘‘Surroundings’’ measure the elements, such as toxic chemicals or fumes, regularly encountered by
a worker, their intensity and their frequency. ‘‘Hazards’’ take into account
the physical hazards regularly encountered, their frequency and the severity
of injury they can cause. The phrase
‘‘working conditions’’ does not encompass shift differentials.
(b) Determining similarity of working
conditions. Generally, employees performing jobs requiring equal skill, effort, and responsibility are likely to be
performing them under similar working conditions. However, in situations
where some employees performing
work meeting these standards have
working conditions substantially different from those required for the per-

formance of other jobs, the equal pay
principle would not apply. On the other
hand, slight or inconsequential differences in working conditions which
are not usually taken into consideration by employers or in collective bargaining in setting wage rates would not
justify a differential in pay.
§ 1620.19 Equality of wages—application of the principle.
Equal wages must be paid in the
same medium of exchange. In addition,
an employer would be prohibited from
paying higher hourly rates to all employees of one sex and then attempting
to equalize the differential by periodically paying employees of the opposite
sex a bonus. Comparison can be made
for equal pay purposes between employees employed in equal jobs in the
same establishment although they
work in different departments.
§ 1620.20 Pay differentials claimed to
be based on extra duties.
Additional duties may not be a defense to the payment of higher wages
to one sex where the higher pay is not
related to the extra duties. The Commission will scrutinize such a defense
to determine whether it is bona fide.
For example, an employer cannot successfully assert an extra duties defense
where:
(a) Employees of the higher paid sex
receive the higher pay without doing
the extra work;
(b) Members of the lower paid sex
also perform extra duties requiring
equal skill, effort, and responsibility;
(c) The proffered extra duties do not
in fact exist;
(d) The extra task consumes a minimal amount of time and is of peripheral importance; or
(e) Third persons (i.e., individuals
who are not in the two groups of employees being compared) who do the
extra task as their primary job are
paid less than the members of the higher paid sex for whom there is an attempt to justify the pay differential.
§ 1620.21 Head of household.
Since a ‘‘head of household’’ or ‘‘head
of family’’ status bears no relationship
to the requirements of the job or to the
individual’s performance on the job,
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§ 1620.26

such a claimed defense to an alleged
EPA violation will be closely scrutinized as stated in § 1620.11(c).

or justify the higher wage rate for men
for the period when the work was
equal.

§ 1620.22 Employment cost not a ‘‘factor other than sex.’’
A wage differential based on claimed
differences between the average cost of
employing workers of one sex as a
group and the average cost of employing workers of the opposite sex as a
group is discriminatory and does not
qualify as a differential based on any
‘‘factor other than sex,’’ and will result
in a violation of the equal pay provisions, if the equal pay standard otherwise applies.

§ 1620.25 Equalization of rates.
Under the express terms of the EPA,
when a prohibited sex-based wage differential has been proved, an employer
can come into compliance only by raising the wage rate of the lower paid sex.
The rate-reduction provision of the
EPA prohibits an employer from attempting to cure a violation by hiring
or transferring employees to perform
the previously lower-paid job at the
lower rate. Similarly, the departure of
the higher paid sex from positions
where a violation occurred, leaving
only members of the lower paid sex
being paid equally among themselves,
does not cure the EPA violations.

§ 1620.23 Collective bargaining agreements not a defense.
The establishment by collective bargaining or inclusion in a collective bargaining agreement of unequal rates of
pay does not constitute a defense available to either an employer or to a labor
organization. Any and all provisions in
a collective bargaining agreement
which provide unequal rates of pay in
conflict with the requirements of the
EPA are null and void and of no effect.
§ 1620.24 Time unit for determining
violations.
In applying the various tests of
equality to the requirements for the
performance of particular jobs, it is
necessary to scrutinize each job as a
whole and to look at the characteristics of the jobs being compared over a
full work cycle. For the purpose of
such a comparison, the appropriate
work cycle to be determined would be
that performed by members of the
lower paid sex and a comparison then
made with job duties performed by
members of the higher paid sex during
a similar work cycle. The appropriate
work cycle will be determined by an
examination of the facts of each situation. For example, where men and
women custodial workers in a school
system perform equal work during the
academic year, but the men perform
additional duties in the summer
months, the appropriate work cycle for
EPA purposes would be the academic
year. In that instance, the additional
summer duties would not preclude the
application of the equal pay standard

§ 1620.26 Red circle rates.
(a) The term ‘‘red circle’’ rate is used
to describe certain unusual, higher
than normal, wage rates which are
maintained for reasons unrelated to
sex. An example of bona fide use of a
‘‘red circle’’ rate might arise in a situation where a company wishes to transfer a long-service employee, who can
no longer perform his or her regular
job because of ill health, to different
work which is now being performed by
opposite gender-employees. Under the
‘‘red circle’’ principle the employer
may continue to pay the employee his
or her present salary, which is greater
than that paid to the opposite gender
employees, for the work both will be
doing. Under such circumstances,
maintaining an employee’s established
wage rate, despite a reassignment to a
less demanding job, is a valid reason
for the differential even though other
employees performing the less demanding work would be paid at a lower rate,
since the differential is based on a factor other than sex. However, where
wage rate differentials have been or are
being paid on the basis of sex to employees performing equal work, rates of
the higher paid employees may not be
‘‘red circled’’ in order to comply with
the EPA. To allow this would only continue the inequities which the EPA was
intended to cure.
(b) For a variety of reasons an employer may require an employee, for a
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