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Wage and Hour Division, Labor

§ 825.311

FMLA’s certification requirements.
(See appendix H to this part 825.) This
optional form reflects certification requirements so as to permit the employee to furnish appropriate information to support his or her request for
leave to care for a covered servicemember with a serious injury or illness.
WH–385, or another form containing
the same basic information, may be
used by the employer; however, no information may be required beyond that
specified in this section. In all instances the information on the certification must relate only to the serious
injury or illness for which the current
need for leave exists. An employer may
seek authentication and/or clarification of the certification under § 825.307.
However, second and third opinions
under § 825.307 are not permitted for
leave to care for a covered servicemember.
Additionally,
recertifications
under § 825.308 are not permitted for
leave to care for a covered servicemember. An employer may require an employee to provide confirmation of covered family relationship to the seriously injured or ill servicemember pursuant to § 825.122(j) of the FMLA.
(e) An employer requiring an employee to submit a certification for
leave to care for a covered servicemember must accept as sufficient certification, in lieu of the Department’s optional certification form (WH–385) or
an employer’s own certification form,
‘‘invitational travel orders’’ (‘‘ITOs’’)
or ‘‘invitational travel authorizations’’
(‘‘ITAs’’) issued to any family member
to join an injured or ill servicemember
at his or her bedside. An ITO or ITA is
sufficient certification for the duration
of time specified in the ITO or ITA.
During that time period, an eligible
employee may take leave to care for
the covered servicemember in a continuous block of time or on an intermittent basis. An eligible employee who
provides an ITO or ITA to support his
or her request for leave may not be required to provide any additional or separate certification that leave taken on
an intermittent basis during the period
of time specified in the ITO or ITA is
medically necessary. An ITO or ITA is
sufficient certification for an employee
entitled to take FMLA leave to care
for a covered servicemember regardless

of whether the employee is named in
the order or authorization.
(1) If an employee will need leave to
care for a covered servicemember beyond the expiration date specified in an
ITO or ITA, an employer may request
that the employee have one of the authorized health care providers listed
under § 825.310(a) complete the DOL optional certification form (WH–385) or
an employer’s own form, as requisite
certification for the remainder of the
employee’s necessary leave period.
(2) An employer may seek authentication and clarification of the ITO or
ITA under § 825.307. An employer may
not utilize the second or third opinion
process outlined in § 825.307 or the recertification process under § 825.308 during the period of time in which leave is
supported by an ITO or ITA.
(3) An employer may require an employee to provide confirmation of covered family relationship to the seriously injured or ill servicemember pursuant to § 825.122(j) when an employee
supports his or her request for FMLA
leave with a copy of an ITO or ITA.
(f) In all instances in which certification is requested, it is the employee’s
responsibility to provide the employer
with complete and sufficient certification and failure to do so may result
in the denial of FMLA leave. See
§ 825.305(d).
§ 825.311

Intent to return to work.

(a) An employer may require an employee on FMLA leave to report periodically on the employee’s status and
intent to return to work. The employer’s policy regarding such reports may
not be discriminatory and must take
into account all of the relevant facts
and circumstances related to the individual employee’s leave situation.
(b) If an employee gives unequivocal
notice of intent not to return to work,
the
employer’s
obligations
under
FMLA to maintain health benefits
(subject to COBRA requirements) and
to restore the employee cease. However, these obligations continue if an
employee indicates he or she may be
unable to return to work but expresses
a continuing desire to do so.
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(c) It may be necessary for an employee to take more leave than originally anticipated. Conversely, an employee may discover after beginning
leave that the circumstances have
changed and the amount of leave originally anticipated is no longer necessary. An employee may not be required to take more FMLA leave than
necessary to resolve the circumstance
that precipitated the need for leave. In
both of these situations, the employer
may require that the employee provide
the employer reasonable notice (i.e.,
within two business days) of the
changed circumstances where foreseeable. The employer may also obtain information on such changed circumstances through requested status
reports.
§ 825.312 Fitness-for-duty certification.
(a) As a condition of restoring an employee whose FMLA leave was occasioned by the employee’s own serious
health condition that made the employee unable to perform the employee’s job, an employer may have a uniformly-applied policy or practice that
requires all similarly-situated employees (i.e., same occupation, same serious
health condition) who take leave for
such conditions to obtain and present
certification from the employee’s
health care provider that the employee
is able to resume work. The employee
has the same obligations to participate
and cooperate (including providing a
complete and sufficient certification or
providing sufficient authorization to
the health care provider to provide the
information directly to the employer)
in the fitness-for-duty certification
process as in the initial certification
process. See § 825.305(d).
(b) An employer may seek a fitnessfor-duty certification only with regard
to the particular health condition that
caused the employee’s need for FMLA
leave. The certification from the employee’s health care provider must certify that the employee is able to resume work. Additionally, an employer
may require that the certification specifically address the employee’s ability
to perform the essential functions of
the employee’s job. In order to require
such a certification, an employer must
provide an employee with a list of the

essential functions of the employee’s
job no later than with the designation
notice required by § 825.300(d), and must
indicate in the designation notice that
the certification must address the employee’s ability to perform those essential functions. If the employer satisfies
these requirements, the employee’s
health care provider must certify that
the employee can perform the identified essential functions of his or her
job. Following the procedures set forth
in § 825.307(a), the employer may contact the employee’s health care provider for purposes of clarifying and authenticating the fitness-for-duty certification. Clarification may be requested only for the serious health condition for which FMLA leave was
taken. The employer may not delay the
employee’s return to work while contact with the health care provider is
being made. No second or third opinions on a fitness-for-duty certification
may be required.
(c) The cost of the certification shall
be borne by the employee, and the employee is not entitled to be paid for the
time or travel costs spent in acquiring
the certification.
(d) The designation notice required in
§ 825.300(d) shall advise the employee if
the employer will require a fitness-forduty certification to return to work
and whether that fitness-for-duty certification must address the employee’s
ability to perform the essential functions of the employee’s job.
(e) An employer may delay restoration to employment until an employee
submits a required fitness-for-duty certification unless the employer has
failed to provide the notice required in
paragraph (d) of this section. If an employer provides the notice required, an
employee who does not provide a fitness-for-duty certification or request
additional FMLA leave is no longer entitled to reinstatement under the
FMLA. See § 825.313(d).
(f) An employer is not entitled to a
certification of fitness to return to
duty for each absence taken on an
intermittent or reduced leave schedule.
However, an employer is entitled to a
certification of fitness to return to
duty for such absences up to once every
30 days if reasonable safety concerns
exist regarding the employee’s ability
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