Wage and Hour Division, Labor

§ 825.100
AUTHORITY: 29 U.S.C. 2654.

Subpart D—Enforcement Mechanisms
825.400 Enforcement, general rules.
825.401 Filing a complaint with the Federal
Government.
825.402 Violations of the posting requirement.
825.403 Appealing the assessment of a penalty for willful violation of the posting
requirement.
825.404 Consequences for an employer when
not paying the penalty assessment after
a final order is issued.

Subpart E—Recordkeeping Requirements
825.500

Recordkeeping requirements.

Subpart F—Special Rules Applicable to
Employees of Schools
825.600 Special rules for school employees,
definitions.
825.601 Special rules for school employees,
limitations on intermittent leave.
825.602 Special rules for school employees,
limitations on leave near the end of an
academic term.
825.603 Special rules for school employees,
duration of FMLA leave.
825.604 Special rules for school employees,
restoration to ‘‘an equivalent position.’’

Subpart G—Effect of Other Laws, Employer
Practices, and Collective Bargaining
Agreements on Employee Rights
Under FMLA
825.700 Interaction with employer’s policies.
825.701 Interaction with State laws.
825.702 Interaction with Federal and State
anti-discrimination laws.
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Subpart H—Definitions
825.800 Definitions.
APPENDIX A TO PART 825—INDEX [RESERVED]
APPENDIX B TO PART 825—CERTIFICATION OF
HEALTH CARE PROVIDER (FORMS WH–380E
& WH–380F)
APPENDIX C TO PART 825—NOTICE TO EMPLOYEES OF RIGHTS UNDER FMLA (WH PUBLICATION 1420)
APPENDIX D TO PART 825—NOTICE OF ELIGIBILITY AND RIGHTS & RESPONSIBILITIES
(FORM WH–381)
APPENDIX E TO PART 825—DESIGNATION NOTICE TO EMPLOYEE OF FMLA LEAVE
(FORM WH–382)
APPENDIX F TO PART 825 [RESERVED]
APPENDIX G TO PART 825—CERTIFICATION OF
QUALIFYING EXIGENCY FOR MILITARY FAMILY LEAVE (FORM WH–384)
APPENDIX H TO PART 825—CERTIFICATION FOR
SERIOUS INJURY OR ILLNESS OF COVERED
SERVICEMEMBER FOR MILITARY FAMILY
LEAVE (FORM WH–385)

SOURCE: 73 FR 68073, Nov. 17, 2008, unless
otherwise noted.

Subpart A—Coverage Under the
Family and Medical Leave Act
§ 825.100 The Family and Medical
Leave Act.
(a) The Family and Medical Leave
Act of 1993, as amended, (FMLA or Act)
allows ‘‘eligible’’ employees of a covered employer to take job-protected,
unpaid leave, or to substitute appropriate paid leave if the employee has
earned or accrued it, for up to a total
of 12 workweeks in any 12 months (see
§ 825.200(b)) because of the birth of a
child and to care for the newborn child,
because of the placement of a child
with the employee for adoption or foster care, because the employee is needed to care for a family member (child,
spouse, or parent) with a serious health
condition, because the employee’s own
serious health condition makes the employee unable to perform the functions
of his or her job, or because of any
qualifying exigency arising out of the
fact that the employee’s spouse, son,
daughter, or parent is a covered military member on active duty (or has
been notified of an impending call or
order to active duty) in support of a
contingency operation. In addition,
‘‘eligible’’ employees of a covered employer may take job-protected, unpaid
leave, or substitute appropriate paid
leave if the employee has earned or accrued it, for up to a total of 26 workweeks in a ‘‘single 12-month period’’ to
care for a covered servicemember with
a serious injury or illness (see
§ 825.127(c)). In certain cases, FMLA
leave may be taken on an intermittent
basis rather than all at once, or the
employee may work a part-time schedule.
(b) An employee on FMLA leave is
also entitled to have health benefits
maintained while on leave as if the employee had continued to work instead
of taking the leave. If an employee was
paying all or part of the premium payments prior to leave, the employee
would continue to pay his or her share
during the leave period. The employer
may recover its share only if the employee does not return to work for a
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reason other than the serious health
condition of the employee or the employee’s covered family member, the
serious injury or illness of a covered
servicemember, or another reason beyond the employee’s control.
(c) An employee generally has a right
to return to the same position or an
equivalent position with equivalent
pay, benefits, and working conditions
at the conclusion of the leave. The taking of FMLA leave cannot result in the
loss of any benefit that accrued prior
to the start of the leave.
(d) The employer generally has a
right to advance notice from the employee. In addition, the employer may
require an employee to submit certification to substantiate that the leave is
due to the serious health condition of
the employee or the employee’s covered family member, due to the serious
injury or illness of a covered servicemember, or because of a qualifying exigency. Failure to comply with these requirements may result in a delay in
the start of FMLA leave. Pursuant to a
uniformly applied policy, the employer
may also require that an employee
present a certification of fitness to return to work when the absence was
caused by the employee’s serious
health condition (see §§ 825.312 and
825.313). The employer may delay restoring the employee to employment
without such certificate relating to the
health condition which caused the employee’s absence.
§ 825.101 Purpose of the Act.
(a) FMLA is intended to allow employees to balance their work and family life by taking reasonable unpaid
leave for medical reasons, for the birth
or adoption of a child, for the care of a
child, spouse, or parent who has a serious health condition, for the care of a
covered servicemember with a serious
injury or illness, or because of a qualifying exigency arising out of the fact
that the employee’s spouse, son, daughter, or parent is on active duty or call
to active duty status in support of a
contingency operation. The Act is intended to balance the demands of the
workplace with the needs of families,
to promote the stability and economic
security of families, and to promote
national interests in preserving family

integrity. It was intended that the Act
accomplish these purposes in a manner
that accommodates the legitimate interests of employers, and in a manner
consistent with the Equal Protection
Clause of the Fourteenth Amendment
in minimizing the potential for employment discrimination on the basis
of sex, while promoting equal employment opportunity for men and women.
(b) The FMLA was predicated on two
fundamental concerns—the needs of
the American workforce, and the development of high-performance organizations. Increasingly, America’s children
and elderly are dependent upon family
members who must spend long hours at
work. When a family emergency arises,
requiring workers to attend to seriously-ill children or parents, or to
newly-born or adopted infants, or even
to their own serious illness, workers
need reassurance that they will not be
asked to choose between continuing
their employment, and meeting their
personal and family obligations or
tending to vital needs at home.
(c) The FMLA is both intended and
expected to benefit employers as well
as their employees. A direct correlation exists between stability in the
family and productivity in the workplace. FMLA will encourage the development of high-performance organizations. When workers can count on durable links to their workplace they are
able to make their own full commitments to their jobs. The record of hearings on family and medical leave indicate the powerful productive advantages of stable workplace relationships,
and the comparatively small costs of
guaranteeing that those relationships
will not be dissolved while workers attend to pressing family health obligations or their own serious illness.
§§ 825.102–825.103
§ 825.104

[Reserved]

Covered employer.

(a) An employer covered by FMLA is
any person engaged in commerce or in
any industry or activity affecting commerce, who employs 50 or more employees for each working day during
each of 20 or more calendar workweeks
in the current or preceding calendar
year. Employers covered by FMLA also
include any person acting, directly or
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