Wage and Hour Division, Labor

§ 779.336

U.S. 902; Goldberg v. Kleban Eng. Corp.,
303 F. 2d 855 (CA–5).)
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§ 779.333 Goods sold for use as raw
materials in other products.
Goods are sold for resale where they
are sold for use as a raw material in
the production of a specific product to
be sold, such as sales of coal for the
production of coke, coal gas, or electricity, or sales of liquefied-petroleumgas for the production of chemicals or
synthetic rubber. However, the goods
are not considered sold for resale if
sold for general industrial or commercial uses, such as coal for use in laundries, bakeries, nurseries, canneries, or
for space heating, or ice for use by grocery stores or meat markets in cooling
and preserving groceries and meat to
be sold. Similarly, ice used for cooling
soft drinks while in storage will not be
considered sold for resale. On the other
hand, ice or ice cubes sold for serving
soft drinks or other beverages will be
considered as sales for resale.
§ 779.334 Sales of services for resale.
The same principles apply in the case
of sales of services for resale. A sale of
services where the seller knows or has
reasonable cause to believe will be resold is a sale for resale. Where, for example, an establishment reconditions
and repairs watches for retail jewelers
who resell the services to their own
customers, the services constitute a
sale for resale. Where a garage repairs
automobiles for a secondhand automobile dealer with the knowledge or
reasonable cause to believe that the
automobile on which the work is performed will be sold, the service performed by the garage is a sale for resale. The services performed by a dental laboratory in the making of artificial teeth for the dentist for the use of
his patients is a sale of services (as
well as of goods) for resale. The services of a fur repair and storage establishment performed for other establishments who sell these services to their
own customers, constitute sales for resale. As in the case of the sale of goods,
in certain circumstances, sales of services to a business for a specific use in
performing a different service which
such business renders to its own customers are in economic effect sales for

resale as a part of the service that the
purchaser in turn sells to his customers, even though such services are
consumed in the process of performance of the latter service. For example,
if a storage establishment uses mothproofing services in order to render satisfactory storage services for its customers, the sale of such mothproofing
services to that storage establishment
will be considered a sale for resale.
§ 779.335 Sales of building materials
for residential or farm building construction.
Section 3(n) of the Act, as amended,
excludes from the category of sales for
resale ‘‘the sale of goods to be used in
residential or farm building construction, repair or maintenance: Provided,
That the sale is recognized as a bona
fide retail sale in the industry.’’ Under
this section a sale of building materials to a building contractor or a
builder for use in residential or farm
building, repair or maintenance is not
a sale for resale, provided, the sale is
otherwise recognized as a bona fide retail sale in the industry. If the sale is
not so recognized it will be considered
a sale for resale. Thus, only bona fide
retail sales of building materials to a
building contractor or a builder for the
uses described would be taken out of
the category of sales for resale. (Sucrs.
De A. Mayol & Co. v. Mitchell, 280 F. 2d
477 (CA–1); Elder v. Phillips & Buttroff
Mfg. Co., 23 L.C. Par. 67,524 (Tenn.,
1958).) The legislative history of the
amendment indicates that it is not the
intent of its sponsors to remove from
the category of sales for resale such
sales, for example, as sales of lumber to
a contractor to build a whole residential subdivision. (See 95 Cong. Rec.
12533–12535; Sen. St. ibid; 14877.)
§ 779.336 Sales of building materials
for commercial property construction.
Sales of building materials to a contractor or speculative builder for the
construction, maintenance or repair of
commercial property or any other
property not excepted in section 3(n) of
the Act, as explained above, will be
considered as sales for resale. (See
§§ 779.332 and 779.335.) Some employers
who are dealers in building materials
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are also engaged in the business of
building contractors or speculative
builders. Building materials for the
carrying on of the employer’s contracting or speculative building business often are supplied by the employer
himself from or through his building
materials establishment. In the analysis of the sales of the building materials establishment for the purpose of
determining the qualification of such
establishment as a ‘‘retail or service
establishment’’ all transfers of stock
made by the employer from or through
his building materials establishment to
his building business for the construction, maintenance or repair of commercial property or any other property not
excepted in section 3 (n) of the Act will
be considered as sales made by such establishment for resale.
GENERAL TESTS OF EXEMPTION UNDER
SECTION 13(a)(2)
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§ 779.337 Requirements of exemption
summarized.
(a) An establishment which is a ‘‘retail or service establishment’’ within
the Act’s statutory definition of that
term (See discussion in §§ 779.312 to
779.336) must, to qualify as an exempt
retail or service establishment under
section 13(a)(2) of the Act (See
§ 779.301), meet both of the following
tests:
(1) More than 50 percent of the retail
or service establishment’s total annual
dollar volume of sales must be derived
from sales of goods or services (or both)
which are made within the State in
which the establishment is located; and
(2) Either:
(i) The retail or service establishment must not be in an enterprise of
the type described in section 3(s), or
(ii) If the retail or service establishment is in an enterprise of the type described in 3(s), it has an annual volume
of sales (exclusive of excise taxes at
the retail level which are separately
stated) of less than $250,000.
(b) The language of the statute in
section 13(a)(2) expressly excludes from
the exemption an establishment or employee engaged in laundering, cleaning,
or repairing clothing or fabrics or an
establishment engaged in the operation
of a hospital, institution, or school de-

scribed in section 3(s)(4) of the Act. No
exemption for these is provided under
this section even if the establishment
meets the tests set forth in paragraph
(a) of this section. (See § 779.338(b).)
With respect to laundering and drycleaning establishments, which Congress found to lack a retail concept
(See § 779.317) and had provided with a
separate exemption in former section
13(a)(3) of the Act, repealed by the 1966
amendments, this exclusion simply
clarifies the congressional intent to
cover employees in such work under
section 3(s)(2) of the present Act and to
make sure that no exemption under
13(a)(2) will be construed so as to defeat
the purpose of repealing the prior special exemption.
§ 779.338 Effect of
amendments.

1961

and

(a) The 1961 amendments to the Fair
Labor Standards Act narrowed the exemption for retail or service establishments by permitting section 13(a)(2) to
be applied only to an establishment
which was not in a covered enterprise,
or (if it was in such an enterprise)
which had an annual gross volume of
sales of less than $250,000 (exclusive of
specified taxes). There were certain exemptions to this general principle.
These exceptions were set out in section 13(a)(2)(ii) and (iii). The establishments enumerated therein were exempt
whether or not they were in a covered
enterprise and regardless of the annual
dollar volume of sales. They were: Hotels, motels, restaurants, motion picture theaters, seasonally operated
amusement or recreational establishments, hospitals, institutions primarily engaged in the care of the sick,
the aged, the mentally ill or defective
residing on the premises of the institution, and schools for physically or mentally handicapped or gifted children.
These establishments were exempt if
they met the basic 50 percent in State
sales test and the 75 percent retail
sales test of section 13(a)(2). The 1966
amendments to the Act repealed sections 13(a)(2)(ii) and (iii). Now to be exempt under section 13(a)(2) hotels, motels, and restaurants must meet the
same tests as other retail or service establishments (see § 779.337). Seasonal
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