§ 779.263

29 CFR Ch. V (7–1–10 Edition)

which State taxes are levied at the retail level, and thus excludable when
separately stated, depends, of course,
upon the law of the State concerned.
However, as a general rule, State,
county, and municipal sales taxes are
levied at the retail level, and to the extent that they are separately stated,
may be excluded. All State excise taxes
on gasoline are, for purposes of section
3(s), taxes levied at the retail level,
which, if separately stated, may be excluded.
(b) The circumstances surrounding
the levying and collection of the Federal excise taxes on gasoline, tires, and
inner tubes reflect that, although they
are listed under the title of ‘‘Manufacturers Excise Taxes,’’ they are, in practical operation, taxes ‘‘at the retail
level.’’ Federal excise taxes on gasoline, tires, and inner tubes, when ‘‘separately stated,’’ may therefore be excluded in computing the annual gross
volume of an enterprise for the purpose
of determining coverage under section
3(s)(1) of the Act and section 13(a)(2) for
purposes of applying the $250,000 test
for determining the retail and service
establishment exemption of an establishment in a covered enterprise.
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§ 779.263 Excise taxes not at the retail
level.
There are also a wide variety of taxes
levied at the manufacturer’s or distributor’s level and not at the retail
level. It should be noted, however, that
the circumstances surrounding the levying and collection of taxes must be
carefully considered. The facts concerning the levying and collection of
Federal excise taxes on alcoholic beverages and tobacco reflect that such
taxes are upon the manufacture of
these products and that they are neither levied nor collected at the retail
level and thus are not excludable. However, in some cases the circumstances
may reflect that despite the fact that
such taxes may be levied upon the
manufacturer or distributor, nevertheless they may be, in practical operation, taxes at the retail level and may
be so regarded for the purpose of this
provision.

§ 779.264
ed.

Excise taxes separately stat-

A tax is separately stated where it
clearly appears that it has been added
to the sales price as a separate, identifiable amount, even though there was
no invoice or sales slip. In the absence
of a sales slip or invoice, the amount of
the tax may either be separately stated
orally at the time of sale, or visually
by means of a poster or other sign reasonable designed to inform the purchaser that the amount of the tax, either as a stated sum per unit or measured by the gross amount of the sale,
or as a percentage of the price, is included in the sales price. A sign on a
gasoline pump indicating in cents per
gallon the amount of State and Federal
highway fuel excise taxes is an example of ‘‘separately stated’’ taxes.
COMPUTING THE ANNUAL VOLUME
§ 779.265 Basis for making computations.
The annual gross dollar volume of
sales made or business done of an enterprise or establishment consists of
the gross receipts from all of its sales
or its volume of business done during a
12-month period. Where a computation
of the annual gross volume is necessary
to determine monetary obligations to
employees under the Act whether in an
enterprise which has one or more retail
or service establishments, or in any establishment in such enterprise, or in
any gasoline service establishment, it
must be based on the most recent prior
experience which it is practicable to
use. This was recognized in the Congress when the legislation was under
consideration. (S. Rept. No. 145, 87th
Cong., first session, p. 38 discusses in
detail the calculation of the annual
gross volume.) When gross receipts of
an enterprise show that the annual dollar volume of sales made or business
done meets the statutory tests for coverage and nonexemption, the employer
must comply with the Act’s monetary
provisions from that time on or until
such time as the tests are not met.
(See § 779.266.)
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