Wage and Hour Division, Labor

§ 778.313

to complete the task in 8 hours he is
paid at the established rate for each of
the first 8 hours he actually worked.
For work in excess of 8 hours or after
the task is completed (whichever occurs first) he is paid one and one-half
times the established rate for each
such hour worked. He is owed overtime
compensation under the Act for hours
worked in the workweek in excess of 40
but is paid his weekly overtime compensation at the premium rate for the
hours in excess of 40 actual or ‘‘task’’
hours (or combination thereof) for
which he received pay at the established rate. ‘‘Overtime’’ pay under this
plan may be due after 20 hours of work,
25 or any other number up to 40.
(b) These employees are in actual
fact compensated on a daily rate of pay
basis. In plans of the first type, the established hourly rate never controls
the compensation which any employee
actually receives. Therefore, the established rate cannot be his regular rate.
In plans of the second type the rate is
operative only for the slower employees who exceed the time allotted to
complete the task; for them it operates
in a manner similar to a minimum
hourly guarantee for piece workers, as
discussed in § 778.111. On such days as it
is operative it is a genuine rate; at
other times it is not.
(c) Since the premium rates (at one
and one-half times the established
hourly rate) are payable under both
plans for hours worked within the basic
or normal workday (if one is established) and without regard to whether
the hours are or are not in excess of 8
per day or 40 per week, they cannot
qualify as overtime premiums under

section 7(e) (5), (6), or (7) of the Act.
They must therefore be included in the
regular rate and no part of them may
be credited against statutory overtime
compensation due. Under plans of the
second type, however, where the pay of
an employee on a given day is actually
controlled by the established hourly
rate (because he fails to complete the
task in the 8-hour period) and he is
paid at one and one-half times the established rate for hours in excess of 8
hours actually worked, the premium
rate paid on that day will qualify as an
overtime
premium
under
section
7(e)(5).
§ 778.313 Computing
overtime
pay
under the Act for employees compensated on task basis.
(a) An example of the operation of a
plan of the second type discussed in
§ 778.312 may serve to illustrate the effects on statutory overtime computations of payment on a task basis. Assume the following facts: The employment agreement establishes a basic
hourly rate of $5 per hour, provides for
the payment of $7.50 per hour for overtime work (in excess of the basic workday or workweek) and defines the basic
workday as 8 hours, and the basic
workweek as 40 hours, Monday through
Friday. It further provides that the assembling of a machine constitutes a
day’s work. An employee who completes the assembling job in less than 8
hours will be paid 8 hours’ pay at the
established rate of $5 per hour and will
receive pay at the ‘‘overtime’’ rate for
hours worked after the completion of
the task. An employee works the following hours in a particular week:
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Hours spent on task ............................................................................
Day’s pay under contract ....................................................................
Additional hours ..................................................................................
Additional pay under contract .............................................................

(b) In the example in paragraph (a) of
this section the employee has actually
worked a total of 48 hours and is owed
under the contract a total of $305 for
the week. The only sums which can be
excluded as overtime premiums from
this total before the regular rate is determined are the extra $2.50 payments
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for the extra hour on Thursday and
Friday made because of work actually
in excess of 8 hours. The payment of
the other premium rates under the contract is either without regard to
whether or not the hours they compensated were in excess of a bona fide
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daily or weekly standard or without regard to the number of overtime hours
worked. Thus only the sum of $5 is excluded from the total. The remaining
$300 is divided by 48 hours to determine
the regular rate—$6.25 per hour. Onehalf this rate is due under the Act as
extra compensation for each of the 8
overtime hours—$25. The $5 payment
under the contract for actual excess
hours may be credited and the balance—$20—is owed in addition to the
$305 due under the contract.

§ 778.314 Special situations.
There may be special situations in
which the facts demonstrate that the
hours for which contract overtime
compensation is paid to employees
working on a ‘‘task’’ or ‘‘stint’’ basis
actually qualify as overtime hours
under section 7(e)(5), (6), or (7). Where
this is true, payment of one and onehalf times an agreed hourly rate for
‘‘task’’ or ‘‘stint’’ work may be equivalent to payment pursuant to agreement
of one and one-half time a piece rate.
The alternative methods of overtime
pay computation permitted by section
7(g)(1) or (2), as explained in §§ 778.415
through 778.421 may be applicable in
such a case.

While it is permissible for an employer and an employee to agree upon
different base rates of pay for different
types of work, it is settled under the
Act that where a rate has been agreed
upon as applicable to a particular type
of work the parties cannot lawfully
agree that the rate for that work shall
be lower merely because the work is
performed during the statutory overtime hours, or during a week in which
statutory overtime is worked. Since a
lower rate cannot lawfully be set for
overtime hours it is obvious that the
parties cannot lawfully agree that the
working time will not be paid for at
all. An agreement that only the first 8
hours of work on any days or only the
hours worked between certain fixed
hours of the day or only the first 40
hours of any week will be counted as
working time will clearly fail of its
evasive purpose. An announcement by
the employer that no overtime work
will be permitted, or that overtime
work will not be compensated unless
authorized in advance, will not impair
the employee’s right to compensation
for work which he is actually suffered
or permitted to perform.

EFFECT OF FAILURE TO COUNT OR PAY
FOR CERTAIN WORKING HOURS

§ 778.317 Agreements not to pay for
certain nonovertime hours.

§ 778.315 Payment
for
all
hours
worked in overtime workweek is required.
In determining the number of hours
for which overtime compensation is
due, all hours worked (see § 778.223) by
an employee for an employer in a particular workweek must be counted.
Overtime compensation, at a rate not
less than one and one-half times the
regular rate of pay, must be paid for
each hour worked in the workweek in
excess of the applicable maximum
hours standard. This extra compensation for the excess hours of overtime
work under the Act cannot be said to
have been paid to an employee unless
all the straight time compensation due
him for the nonovertime hours under
his contract (express or implied) or
under any applicable statute has been
paid.

An agreement not to compensate employees for certain nonovertime hours
stands on no better footing since it
would have the same effect of diminishing the employee’s total overtime
compensation. An agreement, for example, to pay an employee whose maximum hours standard for the particular
workweek is 40 hours, $5 an hour for
the first 35 hours, nothing for the hours
between 35 and 40 and $7.50 an hour for
the hours in excess of 40 would not
meet the overtime requirements of the
Act. Under the principles set forth in
§ 778.315, the employee would have to be
paid $25 for the 5 hours worked between
35 and 40 before any sums ostensibly
paid for overtime could be credited toward overtime compensation due under
the Act. Unless the employee is first
paid $5 for each nonovertime hour
worked, the $7.50 per hour payment

[46 FR 7315, Jan. 23, 1981]
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§ 778.316 Agreements or practices in
conflict with statutory requirements are ineffective.
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