§ 541.605

29 CFR Ch. V (7–1–10 Edition)

daily or shift basis. It does not apply,
for example, to an exempt store manager paid a guaranteed salary of $650
per week who also receives a commission of one-half percent of all sales in
the store or five percent of the store’s
profits, which in some weeks may total
as much as, or even more than, the
guaranteed salary.
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§ 541.605 Fee basis.
(a) Administrative and professional
employees may be paid on a fee basis,
rather than on a salary basis. An employee will be considered to be paid on
a ‘‘fee basis’’ within the meaning of
these regulations if the employee is
paid an agreed sum for a single job regardless of the time required for its
completion. These payments resemble
piecework payments with the important distinction that generally a ‘‘fee’’
is paid for the kind of job that is
unique rather than for a series of jobs
repeated an indefinite number of times
and for which payment on an identical
basis is made over and over again. Payments based on the number of hours or
days worked and not on the accomplishment of a given single task are
not considered payments on a fee basis.
(b) To determine whether the fee payment meets the minimum amount of
salary required for exemption under
these regulations, the amount paid to
the employee will be tested by determining the time worked on the job and
whether the fee payment is at a rate
that would amount to at least $455 per
week if the employee worked 40 hours.
Thus, an artist paid $250 for a picture
that took 20 hours to complete meets
the minimum salary requirement for
exemption since earnings at this rate
would yield the artist $500 if 40 hours
were worked.
§ 541.606 Board, lodging or other facilities.
(a) To qualify for exemption under
section 13(a)(1) of the Act, an employee
must earn the minimum salary amount
set forth in § 541.600, ‘‘exclusive of
board, lodging or other facilities.’’ The
phrase ‘‘exclusive of board, lodging or
other facilities’’ means ‘‘free and
clear’’ or independent of any claimed
credit for non-cash items of value that
an employer may provide to an em-

ployee. Thus, the costs incurred by an
employer to provide an employee with
board, lodging or other facilities may
not count towards the minimum salary
amount required for exemption under
this part 541. Such separate transactions are not prohibited between employers and their exempt employees,
but the costs to employers associated
with such transactions may not be considered when determining if an employee has received the full required
minimum salary payment.
(b) Regulations defining what constitutes ‘‘board, lodging, or other facilities’’ are contained in 29 CFR part
531. As described in 29 CFR 531.32, the
term ‘‘other facilities’’ refers to items
similar to board and lodging, such as
meals furnished at company restaurants or cafeterias or by hospitals,
hotels, or restaurants to their employees; meals, dormitory rooms, and tuition furnished by a college to its student employees; merchandise furnished
at company stores or commissaries, including articles of food, clothing, and
household effects; housing furnished
for dwelling purposes; and transportation furnished to employees for ordinary commuting between their homes
and work.

Subpart H—Definitions and
Miscellaneous Provisions
§ 541.700

Primary duty.

(a) To qualify for exemption under
this part, an employee’s ‘‘primary
duty’’ must be the performance of exempt work. The term ‘‘primary duty’’
means the principal, main, major or
most important duty that the employee performs. Determination of an
employee’s primary duty must be based
on all the facts in a particular case,
with the major emphasis on the character of the employee’s job as a whole.
Factors to consider when determining
the primary duty of an employee include, but are not limited to, the relative importance of the exempt duties
as compared with other types of duties;
the amount of time spent performing
exempt work; the employee’s relative
freedom from direct supervision; and
the relationship between the employee’s salary and the wages paid to other
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§ 541.703

employees for the kind of nonexempt
work performed by the employee.
(b) The amount of time spent performing exempt work can be a useful
guide in determining whether exempt
work is the primary duty of an employee. Thus, employees who spend
more than 50 percent of their time performing exempt work will generally
satisfy the primary duty requirement.
Time alone, however, is not the sole
test, and nothing in this section requires that exempt employees spend
more than 50 percent of their time performing exempt work. Employees who
do not spend more than 50 percent of
their time performing exempt duties
may nonetheless meet the primary
duty requirement if the other factors
support such a conclusion.
(c) Thus, for example, assistant managers in a retail establishment who
perform exempt executive work such as
supervising and directing the work of
other employees, ordering merchandise, managing the budget and authorizing payment of bills may have management as their primary duty even if
the assistant managers spend more
than 50 percent of the time performing
nonexempt work such as running the
cash register. However, if such assistant managers are closely supervised
and earn little more than the nonexempt employees, the assistant managers generally would not satisfy the
primary duty requirement.
§ 541.701

Customarily and regularly.

The phrase ‘‘customarily and regularly’’ means a frequency that must be
greater than occasional but which, of
course, may be less than constant.
Tasks or work performed ‘‘customarily
and regularly’’ includes work normally
and recurrently performed every workweek; it does not include isolated or
one-time tasks.
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§ 541.702 Exempt
work.

and

nonexempt

The term ‘‘exempt work’’ means all
work described in §§ 541.100, 541.101,
541.200, 541.300, 541.301, 541.302, 541.303,
541.304, 541.400 and 541.500, and the activities directly and closely related to
such work. All other work is considered ‘‘nonexempt.’’

§ 541.703 Directly and closely related.
(a) Work that is ‘‘directly and closely
related’’ to the performance of exempt
work is also considered exempt work.
The phrase ‘‘directly and closely related’’ means tasks that are related to
exempt duties and that contribute to
or facilitate performance of exempt
work. Thus, ‘‘directly and closely related’’ work may include physical
tasks and menial tasks that arise out
of exempt duties, and the routine work
without which the exempt employee’s
exempt work cannot be performed
properly. Work ‘‘directly and closely
related’’ to the performance of exempt
duties may also include recordkeeping;
monitoring and adjusting machinery;
taking notes; using the computer to
create documents or presentations;
opening the mail for the purpose of
reading it and making decisions; and
using a photocopier or fax machine.
Work is not ‘‘directly and closely related’’ if the work is remotely related
or completely unrelated to exempt duties.
(b) The following examples further illustrate the type of work that is and is
not normally considered as directly
and closely related to exempt work:
(1) Keeping time, production or sales
records for subordinates is work directly and closely related to an exempt
executive’s function of managing a department and supervising employees.
(2) The distribution of materials,
merchandise or supplies to maintain
control of the flow of and expenditures
for such items is directly and closely
related to the performance of exempt
duties.
(3) A supervisor who spot checks and
examines the work of subordinates to
determine whether they are performing
their duties properly, and whether the
product is satisfactory, is performing
work which is directly and closely related to managerial and supervisory
functions, so long as the checking is
distinguishable from the work ordinarily performed by a nonexempt inspector.
(4) A supervisor who sets up a machine may be engaged in exempt work,
depending upon the nature of the industry and the operation. In some
cases the setup work, or adjustment of
the machine for a particular job, is
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