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§ 102.147

(2) The prevailing rate for similar
services in the community in which the
attorney, agent or expert witness ordinarily performs services;
(3) The time actually spent in the
representation of the applicant;
(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the adversary adjudicative
proceeding; and
(d) The reasonable cost of any study,
analysis, engineering report, test,
project or similar matter prepared on
behalf of an applicant may be awarded,
to the extent that the charge for the
service does not exceed the prevailing
rate for similar services, and the study
or other matter was necessary for preparation of the applicant’s case.
§ 102.146 Rulemaking on maximum
rates for attorney or agent fees.
Any person may file with the Board a
petition under § 102.124 of these rules
for rulemaking to increase the maximum rate for attorney or agent fees.
The petition should specify the rate
the petitioner believes should be established and explain fully why the higher
rate is warranted by an increase in the
cost of living or a special factor (such
as the limited availability of qualified
attorneys or agents for the proceedings
involved).
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§ 102.147 Contents of application; net
worth exhibit; documentation of
fees and expenses.
(a) An application for an award of
fees and expenses under the Act shall
identify the applicant and the adversary adjudication for which an award is
sought. The application shall state the
particulars in which the applicant has
prevailed and identify the positions of
the General Counsel in that proceeding
that the applicant alleges were not
substantially justified. Unless the applicant is an individual, the application shall also state the number, category, and work location of employees
of the applicant and its affiliates and
describe briefly the type and purpose of
its organization or business.
(b) The application shall include a
statement that the applicant’s net
worth does not exceed $2 million (if an
individual) or $7 million (for all other
applicants, including their affiliates).

However, an applicant may omit this
statement if:
(1) It attaches a copy of a ruling by
the Internal Revenue Service that it
qualifies as an organization described
in section 501(c)(3) of the Internal Revenue Code (26 U.S.C. 501(c)(3)) or, in the
case of a tax-exempt organization not
required to obtain a ruling from the Internal Revenue Service on its exempt
status, a statement that describes the
basis for the applicant’s belief that it
qualifies under such section; or
(2) It states that it is a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 1141j(a)).
(c) The application shall state the
amount of fees and expenses for which
an award is sought.
(d) The application may also include
any other matters that the applicant
wishes this Agency to consider in determining whether and in what amount
an award should be made.
(e) The application shall be signed by
the applicant or an authorized officer
or attorney of the applicant. It shall
also contain or be accompanied by a
written verification under oath or
under penalty of perjury that the information provided in the application is
true.
(f) Each applicant, except a qualified
tax-exempt organization or cooperative
association, must provide with its application a detailed exhibit showing
the net worth of the applicant and any
affiliates (as defined in § 102.143(g))
when the adversary adjudicative proceeding was initiated. The exhibit may
be in any form convenient to the applicant that provides full disclosure of the
applicant’s and its affiliates’ assets and
liabilities and is sufficient to determine whether the applicant qualifies
under the standards in this part. The
administrative law judge may require
an applicant to file such additional information as may be required to determine its eligibility for an award.
(g)(1) Unless otherwise directed by
the administrative law judge, the net
worth exhibit will be included in the
public record of the fee application proceeding. An applicant that objects to
public disclosure of information in any
portion of the exhibit may submit that
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§ 102.148

29 CFR Ch. I (7–1–10 Edition)

portion of the exhibit in a sealed envelope labeled ‘‘Confidential Financial
Information’’, accompanied by a motion to withhold the information from
public disclosure. The motion shall describe the information sought to be
withheld and explain, in detail, why
public disclosure of the information
would adversely affect the applicant
and why disclosure is not required in
the public interest. The exhibit shall be
served on the General Counsel but need
not be served on any other party to the
proceeding. If the administrative law
judge finds that the information should
not be withheld from disclosure, it
shall be placed in the public record of
the proceeding.
(2) If the administrative law judge
grants the motion to withhold from
public disclosure, the exhibit shall remain sealed, except to the extent that
its contents are required to be disclosed at a hearing. The granting of the
motion to withhold from public disclosure shall not be determinative of the
availability of the document under the
Freedom of Information Act in response to a request made under the
provisions of § 102.117. Notwithstanding
that the exhibit may be withheld from
public disclosure, the General Counsel
may disclose information from the exhibit to others if required in the course
of an investigation to verify the claim
of eligibility.
(h) The application shall be accompanied by full documentation of the
fees and expenses for which an award is
sought. A separate itemized statement
shall be submitted for each professional firm or individual whose services are covered by the application,
showing the dates and the hours spent
in connection with the proceeding by
each individual, a description of the
specific services performed, the rate at
which each fee has been computed, any
expenses for which reimbursement is
sought, the total amount claimed, and
the total amount paid or payable by
the applicant or by any other person or
entity for the services provided. The
administrative law judge may require
the applicant to provide vouchers, re-

ceipts, or other substantiation for any
expenses claimed.
[46 FR 48087, Sept. 30, 1981, as amended at 51
FR 17733, May 15, 1986; 51 FR 36224, Oct. 9,
1986]

§ 102.148 When an application may be
filed; place of filing; service; referral to administrative law judge;
stay of proceeding.
(a) An application may be filed after
entry of the final order establishing
that the applicant has prevailed in an
adversary adjudication proceeding or
in a significant and discrete substantive portion of that proceeding,
but in no case later than 30 days after
the entry of the Board’s final order in
that proceeding. The application for an
award shall be filed in triplicate with
the Board in Washington, DC, together
with a certificate of service. The application shall be served on the regional
director and all parties to the adversary adjudication in the same manner
as other pleadings in that proceeding,
except as provided in § 102.147(g)(1) for
financial information alleged to be
confidential.
(b) Upon filing, the application shall
be referred by the Board to the administrative law judge who heard the adversary adjudication upon which the
application is based, or, in the event
that proceeding had not previously
been heard by an administrative law
judge, it shall be referred to the chief
administrative law judge for designation of an administrative law judge, in
accordance with § 102.34, to consider the
application. When the administrative
law judge to whom the application has
been referred is or becomes unavailable
the provisions of §§ 102.34 and 102.36
shall be applicable.
(c) Proceedings for the award of fees,
but not the time limit of this section
for filing an application for an award,
shall be stayed pending final disposition of the adversary adjudication in
the event any person seeks reconsideration or review of the decision in that
proceeding.
(d) For purposes of this section the
withdrawal of a complaint by a regional director under § 102.18 of these
rules shall be treated as a final order,
and an appeal under § 102.19 of these
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