§ 101.31

29 CFR Ch. I (7–1–10 Edition)
under section 10(k) of the Act, the Regional Director issues a notice of hearing which includes a simple statement
of issues involved in the jurisdictional
dispute and which is served on all parties to the dispute out of which the unfair labor practice is alleged to have
arisen. The hearing is scheduled for not
less than 10 days after service of the
notice of the filing of the charge, except that in cases involving the national defense, agreement will be
sought for scheduling of hearing on less
notice. If the parties present to the Regional Director satisfactory evidence
that they have adjusted the dispute,
the Regional Director withdraws the
notice of hearing and either permits
the withdrawal of the charge or dismisses the charge. If the parties submit
to the Regional Director satisfactory
evidence that they have agreed upon
methods for the voluntary adjustment
of the dispute, the Regional Director
shall defer action upon the charge and
shall withdraw the notice of hearing if
issued. The parties may agree on an arbitrator, a proceeding under section
9(c) of the Act, or any other satisfactory method to resolve the dispute. If
the agreed-upon method for voluntary
adjustment results in a determination
that employees represented by a
charged union are entitled to perform
the work in dispute, the Regional Director dismisses the charge against
that union irrespective of whether the
employer complies with that determination.

the hearing, briefs may be filed with
the Board within the time prescribed
by the Regional Director. The parties
may also request to be heard orally.
Because of the nature of the proceeding, however, permission to argue
orally is rarely granted. After review of
the entire case, the Board issues a decision either dismissing the petition or
directing that an election be held. In
the latter event, the election is conducted under the supervision of the Regional Director in the manner already
described in § 101.19.
(d) The parties have the same rights,
and the same procedure is followed,
with respect to objections to the conduct of the election and challenged ballots as has already been described in
connection with the postelection procedures in representation cases under
section 9(c) of the Act.

Subpart F—Jurisdictional Dispute
Cases Under Section 10(k) of
the Act
§ 101.31 Initiation of proceedings to
hear and determine jurisdictional
disputes under section 10(k).
The investigation of a jurisdictional
dispute under section 10(k) is initiated
by the filing of a charge, as described
in § 101.2, by any person alleging a violation of paragraph (4)(D) of section
8(b). As soon as possible after a charge
has been filed, the Regional Director
serves on the parties a copy of the
charge together with a notice of the filing of such charge.

§ 101.34 Hearing.
If the parties have not adjusted the
dispute or agreed upon methods of voluntary adjustment, a hearing, usually
open to the public, is held before a
hearing officer. The hearing is nonadversary in character, and the primary interest of the hearing officer is
to insure that the record contains as
full a statement of the pertinent facts
as may be necessary for a determination of the issues by the Board. All parties are afforded full opportunity to
present their respective positions and
to produce evidence in support of their
contentions. The parties are permitted
to argue orally on the record before the
hearing officer. At the close of the
hearing, the case is transmitted to the
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§ 101.32 Investigation of charges; withdrawal of charges; dismissal of
charges and appeals to Board.
These matters are handled as described in §§ 101.4 to 101.7, inclusive.
Cases involving violation of paragraph
(4)(D) of section 8(b) in which it is
deemed appropriate to seek injunctive
relief of a district court pursuant to
section 10(1) of the Act are given priority over all other cases in the office
except other cases under section 10(1)
of the Act and cases of like character.
§ 101.33 Initiation of formal action; settlement.
If, after investigation, it appears that
the Board should determine the dispute
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§ 101.39

Board for decision. The hearing officer
prepares an analysis of the issues and
the evidence, but makes no recommendations in regard to resolution
of the dispute.
§ 101.35

Subpart G—Procedure Under
Section 10 (j) and (l) of the Act
§ 101.37 Application for temporary relief or restraining orders.
Whenever it is deemed advisable to
seek temporary injunctive relief under
section 10(j) or whenever it is determined that a complaint should issue alleging violation of section 8(b)(4) (A),
(B), or (C), or section 8(e), or section
8(b)(7), or whenever it is appropriate to
seek temporary injunctive relief for a
violation of section 8(b)(4)(D), the officer or regional attorney to whom the
matter has been referred will make application for appropriate temporary relief or restraining order in the district
court of the United States within
which the unfair labor practice is alleged to have occurred or within which
the party sought to be enjoined resides
or transacts business, except that such
officer or regional attorney will not
apply for injunctive relief under section 10(l) with respect to an alleged
violation of section 8(b)(7) if a charge
under section 8(a)(2) has been filed and,
after preliminary investigation, there
is reasonable cause to believe that such
charge is true and a complaint should
issue.

Procedure before the Board.

The parties have 7 days after the
close of the hearing, subject to any extension that may have been granted, to
file briefs with the Board and to request oral argument which the Board
may or may not grant. However, in
cases involving the national defense
and so designated in the notice of hearing, the parties may not file briefs but
after the close of the evidence may
argue orally upon the record their respective contentions and positions, except that for good cause shown in an
application expeditiously made to the
Board in Washington, DC, after the
close of the hearing, the Board may
grant leave to file briefs in such time
as it shall specify. The Board then considers the evidence taken at the hearing and the hearing officer’s analysis
together with any briefs that may be
filed and the oral argument, if any, and
issues its determination or makes
other disposition of the matter.
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§ 101.36 Compliance with determination; further proceedings.

§ 101.38

Change of circumstances.

Whenever a temporary injunction has
been obtained pursuant to section 10(j)
and thereafter the administrative law
judge hearing the complaint, upon
which the determination to seek such
injunction was predicated, recommends
dismissal of such complaint, in whole
or in part, the officer or regional attorney handling the case for the Board
suggests to the district court which
issued the temporary injunction the
possible change in circumstances arising out of the findings and recommendations of the administrative
law judge.

After the issuance of determination
by the Board, the Regional Director in
the Region in which the proceeding
arose communicates with the parties
for the purpose of ascertaining their intentions in regard to compliance. Conferences may be held for the purpose of
working out details. If satisfied that
the parties are complying with the determination, the Regional Director dismisses the charge. If not satisfied that
the parties are complying, the Regional Director issues a complaint and
notice of hearing, charging violation of
section 8(b)(4)(D) of the Act, and the
proceeding follows the procedure outlined in §§ 101.8 to 101.15, inclusive.
However, if the Board determines that
employees represented by a charged
union are entitled to perform the work
in dispute, the Regional Director dismisses the charge against that union
irrespective of whether the employer
complies with the determination.

Subpart H—Advisory Opinions and
Declaratory Orders Regarding
Board Jurisdiction
§ 101.39 Initiation of advisory opinion
case.
(a) The question of whether the
Board will assert jurisdiction over a
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