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§4.174
entitled to any portion of the ‘‘one
week paid vacation”.

(2) Eligibility for vacation benefits
specified in a particular wage deter-
mination is based on completion of the
stated period of past service. The indi-
vidual employee’s anniversary date
(and each annual anniversary date of
employment thereafter) is the ref-
erence point for vesting of vacation eli-
gibility, but does not necessarily mean
that the employee must be given the
vacation or paid for it on the date on
which it is vested. The vacation may be
scheduled according to a reasonable
plan mutually agreed to and commu-
nicated to the employees. A ‘‘reason-
able” plan may be interpreted to be a
plan which allows the employer to
maintain uninterrupted contract serv-
ices but allows the employee some
choice, by seniority or similar factor,
in the scheduling of vacations. How-
ever, the required vacation must be
given or payment made in lieu thereof
before the next anniversary date, be-
fore completion of the current con-
tract, or before the employee termi-
nates employment, whichever occurs
first.

(d) Contractor liability for vacation
benefits. (1) The liability for an employ-
ee’s vacation is not prorated among
contractors unless specifically pro-
vided for under a particular fringe ben-
efit determination. The contractor by
whom a person is employed at the time
the vacation right vests, i.e., on the
employee’s anniversary date of em-
ployment, must provide the full benefit
required by the determination which is
applicable on that date. For example,
an employee, who had not previously
performed similar contract work at the
same facility, was first hired by a pred-
ecessor contractor on July 1, 1978. July
1 is the employee’s anniversary date.
The predecessor’s contract ended June
30, 1979, but the employee continued
working on the contract for the suc-
cessor. Since the employee did not
have an anniversary date of employ-
ment during the predecessor’s con-
tract, the predecessor would not have
any vacation liability with respect to
this employee. However, on July 1, 1979
the employee’s entitlement to the full
vacation benefit vested and the suc-
cessor contractor would be liable for
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the full amount of the employee’s va-
cation benefit.

(2) The requirements for furnishing
data relative to employee hiring dates
in situations where such employees
worked for ‘‘predecessor’’ contractors
are set forth in §4.6. However, a con-
tractor is not relieved from any obliga-
tion to provide vacation benefits be-
cause of any difficulty in obtaining
such data.

(e) Rate applicable to computation of
vacation benefits. (1) If an applicable
wage determination requires that the
hourly wage rate be increased during
the period of the contract, the rate ap-
plicable to the computation of any re-
quired vacation benefits is the hourly
rate in effect in the workweek in which
the actual paid vacation is provided or
the equivalent is paid, as the case may
be, and would not be the average of the
two hourly rates. This rule would not
apply to situations where a wage deter-
mination specified the method of com-
putation and the rate to be used.

(2) As set forth in §4.172, unless speci-
fied otherwise in an applicable fringe
benefit determination, service employ-
ees must be furnished the required
amount of fringe benefits for all hours
paid for up to a maximum of 40 hours
per week and 2,080 hours per year.
Thus, an employee on paid vacation
leave would accrue and must be com-
pensated for any other applicable
fringe benefits specified in the fringe
benefit determination, and if any of the
other benefits are furnished in the form
of cash equivalents, such equivalents
must be included with the applicable
hourly wage rate in computing vaca-
tion benefits or a cash equivalent
therefor. The rules and regulations for
computing cash equivalents are set
forth in §4.177.

§4.174 Meeting requirements for holi-
day fringe benefits.

(a) Determining eligibility for holiday
benefits—in general. (1) Most fringe ben-
efit determinations list a specific num-
ber of named holidays for which pay-
ment is required. Unless specified oth-
erwise in an applicable determination,
an employee who performs any work
during the workweek in which a named
holiday occurs is entitled to the holi-
day benefit, regardless of whether the
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named holiday falls on a Sunday, an-
other day during the workweek on
which the employee is not normally
scheduled to work, or on the employ-
ee’s day off. In addition, holiday bene-
fits cannot be denied because the em-
ployee has not been employed by the
contractor for a designated period prior
to the named holiday or because the
employee did not work the day before
or the day after the holiday, unless
such qualifications are specifically in-
cluded in the determination.

(2) An employee who performs no
work during the workweek in which a
named holiday occurs is generally not
entitled to the holiday benefit. How-
ever, an employee who performs no
work during the workweek because he
is on paid vacation or sick leave in ac-
cordance with the terms of the applica-
ble fringe benefit determination is en-
titled to holiday pay or another day off
with pay to substitute for the named
holiday. In addition, an employee who
performs no work during the workweek
because of a layoff does not forfeit his
entitlement to holiday benefits if the
layoff is merely a subterfuge by the
contractor to avoid the payment of
such benefits.

(3) The obligation to furnish holiday
pay for the named holiday may be dis-
charged if the contractor furnishes an-
other day off with pay in accordance
with a plan communicated to the em-
ployees involved. However, in such in-
stances the holidays named in the
fringe benefit determination are the
reference points for determining
whether an employee is eligible to re-
ceive holiday benefits. In other words,
if an employee worked in a workweek
in which a listed holiday occurred, the
employee is entitled to pay for that
holiday. Some determinations may
provide for a specific number of holi-
days without naming them. In such in-
stances the contractor is free to select
the holidays to be taken in accordance
with a plan communicated to the em-
ployees involved, and the agreed-upon
holidays are the reference points for
determining whether an employee is el-
igible to receive holiday benefits.

(b) Determining eligibility for holiday
benefits—newly hired employees. The
contractor generally is not required to
compensate a newly hired employee for
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the holiday occurring prior to the hir-
ing of the employee. However, in the
one situation where a named holiday
falls in the first week of a contract, all
employees who work during the first
week would be entitled to holiday pay
for that day. For example, if a contract
to provide services for the period Janu-
ary 1 through December 31 contained a
fringe benefit determination listing
New Year’s Day as a named holiday,
and if New Year’s Day were officially
celebrated on January 2 in the year in
question because January 1 fell on a
Sunday, employees hired to begin work
on January 3 would be entitled to holi-
day pay for New Year’s Day.

(c) Payment of holiday benefits. (1) A
full-time employee who is eligible to
receive payment for a named holiday
must receive a full day’s pay up to 8
hours unless a different standard is
used in the fringe benefit determina-
tion, such as one reflecting collectively
bargained holiday benefit requirements
issued pursuant to section 4(c) of the
Act or a different historic practice in
an industry or locality. Thus, for ex-
ample, a contractor must furnish 7
hours of holiday pay to a full-time em-
ployee whose scheduled workday con-
sists of 7 hours. An employee whose
scheduled workday is 10 hours would be
entitled to a holiday payment of 8
hours unless a different standard is
used in the determination. As discussed
in §4.172, such holiday pay must in-
clude the full amount of other fringe
benefits to which the employee is enti-
tled.

(2) Unless a different standard is used
in the wage determination, a full-time
employee who works on the day des-
ignated as a holiday must be paid, in
addition to the amount he ordinarily
would be entitled to for that day’s
work, the cash equivalent of a full-
day’s pay up to 8 hours or be furnished
another day off with pay.

(3) If the fringe benefit determination
lists the employee’s birthday as a paid
holiday and that day coincides with an-
other listed holiday, the contractor
may discharge his obligation to furnish
payment for the second holiday by ei-
ther substituting another day off with
pay with the consent of the employee,
furnishing holiday benefits of an extra
day’s pay, or if the employee works on
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the holiday in question, furnish holi-
day benefits of two extra days’ pay.

(4) As stated in paragraph (a)(1) of
this section, an employee’s entitlement
to holiday pay fully vests by working
in the workweek in which the named
holiday occurs. Accordingly, any em-
ployee who is terminated before receiv-
ing the full amount of holiday benefits
due him must be paid the holiday bene-
fits as a final cash payment.

(5) The rules and regulations for fur-
nishing holiday pay to temporary and
part-time employees are discussed in
§4.176.

(6) The rules and regulations for fur-
nishing equivalent fringe benefits or
cash equivalents in lieu of holiday pay
are discussed in §4.177.

§4.175 Meeting requirements for
health, welfare, and/or pension ben-
efits.

(a) Determining the required amount of
benefits. (1) Most fringe benefit deter-
minations containing health and wel-
fare and/or pension requirements speci-
fy a fixed payment per hour on behalf
of each service employee. These pay-
ments are usually also stated as week-
ly or monthly amounts. As set forth in
§4.172, unless specified otherwise in the
applicable determination such pay-
ments are due for all hours paid for, in-
cluding paid vacation, sick leave, and
holiday hours, up to a maximum of 40
hours per week and 2,080 hours per year
on each contract. The application of
this rule can be illustrated by the fol-
lowing examples:

(i) An employee who works 4 days a
week, 10 hours a day is entitled to 40
hours of health and welfare and/or pen-
sion fringe benefits. If an employee
works 3 days a week, 12 hours a day,
then such employee is entitled to 36
hours of these benefits.

(ii) An employee who works 32 hours
in a workweek and also receives 8
hours of holiday pay is entitled to the
maximum of 40 hours of health and
welfare and/or pension payments in
that workweek. If the employee works
more than 32 hours and also received 8
hours of holiday pay, the employee is
still only entitled to the maximum of
40 hours of health and welfare and/or
pension payments.
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(iii) If an employee is off work for
two weeks on vacation and received 80
hours of vacation pay, the employee
must also receive payment for the 80
hours of health and welfare and/or pen-
sion benefits which accrue during the
vacation period.

(iv) An employee entitled to two
weeks paid vacation who instead works
the full 52 weeks in the year, receiving
the full 2,080 hours worth of health and
welfare and/or pension benefits, would
be due an extra 80 hours of vacation
pay in lieu of actually taking the vaca-
tion; however, such an employee would
not be entitled to have an additional 80
hours of health and welfare and/or pen-
sion benefits included in his vacation
pay.

(2) A fringe benefit determination
calling for a specified benefit such as
health insurance contemplates a fixed
and definite contribution to a ‘‘bona
fide”” plan (as that term is defined in
§4.171) by an employer on behalf of
each employee, based on the monetary
cost to the employer rather than on
the level of benefits provided. There-
fore, in determining compliance with
an applicable fringe benefit determina-
tion, the amount of the employer’s
contribution on behalf of each indi-
vidual employee governs. Thus, as set
forth in §4.172, if a determination
should require a contribution to a plan
providing a specified fringe benefit and
that benefit can be obtained for less
than the required contribution, it
would be necessary for the employer to
make up the difference in cash to the
employee, or furnish equivalent bene-
fits, or a combination thereof. The fol-
lowing illustrates the application of
this principle: A fringe benefit deter-
mination requires a rate of $36.40 per
month per employee for a health insur-
ance plan. The employer obtains the
health insurance coverage specified at
a rate of $20.45 per month for a single
employee, $30.60 for an employee with
spouse, and $40.90 for an employee with
a family. The employer is required to
make up the difference in cash or
equivalent benefits to the first two
classes of employees in order to satisfy
the determination, notwithstanding
that coverage for an employee would be
automatically changed by the em-
ployer if the employee’s status should
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