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employees who are not performing
work on or in connection with such
contracts, not less than the general
minimum wage standard provided in
section 6(a)(1) of the Fair Labor Standards Act, as amended (Pub. L. 95–151).

tions for covered service contracts, i.e.,
it would make ineffective and would
supplant any lower rate or rates included in such specifications or negotiations whether or not determined.
However, unless affected by such a
change in the Fair Labor Standards
Act minimum wage, by contract
changes necessitating the insertion of
new wage provisions (see §§ 4.5(c) and
4.143–4.145) or by the requirements of
section 4(c) of the Act (see § 4.163), the
minimum monetary wage rate specified in the contract for each of the
classes of service employees for which
wage determinations have been made
under section 2(a)(1) will continue to
apply throughout the period of contract performance. No change in the
obligation of the contractor or subcontractor with respect to minimum monetary wages will result from the mere
fact that higher or lower wage rates
may be determined to be prevailing for
such employees in the locality after
the award and before completion of the
contract. Such wage determinations
are effective for contracts not yet
awarded, as provided in § 4.5(a).

§ 4.161 Minimum
monetary
wages
under contracts exceeding $2,500.
The standards established pursuant
to the Act for minimum monetary
wages to be paid by contractors and
subcontractors under service contracts
in excess of $2,500 to service employees
engaged in performance of the contract
or subcontract are required to be specified in the contract and in all subcontracts (see § 4.6). Pursuant to the
statutory scheme provided by sections
2(a)(1) and 4(c) of the Act, every covered contract (and any bid specification therefor) which is in excess of
$2,500 shall contain a provision specifying the minimum monetary wages to
be paid the various classes of service
employees engaged in the performance
of the contract or any subcontract
thereunder, as determined by the Secretary or his authorized representative
in accordance with prevailing rates for
such employees in the locality, or,
where a collective bargaining agreement applied to the employees of a
predecessor contractor in the same locality, in accordance with the rates for
such employees provided for in such
agreement, including prospective wage
increases as provided in such agreement as a result of arm’s-length negotiations. In no case may such wages be
lower than the minimum wage specified under section 6(a)(1) of the Fair
Labor Standards Act of 1938, as amended. (For a detailed discussion of the application of section 4(c) of the Act, see
§ 4.163.) If some or all of the determined
wages in a contract fall below the level
of the Fair Labor Standards Act minimum by reason of a change in that
rate by amendment of the law, these
rates become obsolete and the employer is obligated under section 2(b)(1)
of the Service Contract Act to pay the
minimum wage rate established by the
amendment as of the date it becomes
effective. A change in the Fair Labor
Standards Act minimum by operation
of law would also have the same effect
on advertised specifications or negotia-

§ 4.162 Fringe benefits under contracts
exceeding $2,500.
(a) Pursuant to the statutory scheme
provided by sections 2(a)(2) and 4(c) of
the Act, every covered contract in excess of $2,500 shall contain a provision
specifying the fringe benefits to be furnished the various classes of service
employees, engaged in the performance
of the contract or any subcontract
thereunder, as determined by the Secretary or his authorized representative
to be prevailing for such employees in
the locality or, where a collective bargaining agreement applied to the employees of a predecessor contractor in
the same locality, the various classes
of service employees engaged in the
performance of the contract or any
subcontract must be provided the
fringe benefits, including prospective
or accrued fringe benefit increases,
provided for in such agreement as a result of arm’s-length negotiations. (For
a detailed discussion of section 4(c) of
the Act, see § 4.163.) As provided by section 2(a)(2) of the Act, fringe benefits
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§ 4.163
Provided, That in any of the foregoing
circumstances such obligations shall
not apply if the Secretary finds after a
hearing in accordance with regulations
adopted by the Secretary that such
wages and fringe benefits are substantially at variance with those which
prevail for services of a character similar in the locality.’’ Under this provision, the successor contractor’s sole
obligation is to insure that all service
employees are paid no less than the
wages and fringe benefits to which such
employees would have been entitled if
employed under the predecessor’s collective bargaining agreement (i.e., irrespective of whether the successor’s employees were or were not employed by
the predecessor contractor). The obligation of the successor contractor is
limited to the wage and fringe benefit
requirements of the predecessor’s collective bargaining agreement and does
not extend to other items such as seniority, grievance procedures, work
rules, overtime, etc.
(b) Section 4(c) is self-executing. Under
section 4(c), a successor contractor in
the same locality as the predecessor
contractor is statutorily obligated to
pay no less than the wage rates and
fringe benefits which were contained in
the predecessor contractor’s collective
bargaining agreement. This is a direct
statutory obligation and requirement
placed on the successor contractor by
section 4(c) and is not contingent or dependent upon the issuance or incorporation in the contract of a wage determination based on the predecessor contractor’s collective bargaining agreement. Pursuant to section 4(b) of the
Act, a variation has been granted
which limits the self-executing application of section 4(c) in the circumstances and under the conditions
described in § 4.1b(b) of this part. It
must be emphasized, however, that the
variation in § 4.1b(b) is applicable only
if the contracting officer has given
both the incumbent (predecessor) contractor and the employees’ collective
bargaining representative notification
at least 30 days in advance of any estimated procurement date.
(c) Variance hearings. The regulations
and procedures for hearings pursuant
to section 4(c) of the Act are contained
in § 4.10 of subpart A and parts 6 and 8
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include medical or hospital care, pensions on retirement or death, compensation for injuries or illness resulting from occupational activity, or insurance to provide any of the foregoing, unemployment benefits, life insurance, disability and sickness insurance, accident insurance, vacation and
holiday pay, costs of apprenticeship or
other similar programs and other bona
fide fringe benefits not otherwise required by Federal, State, or local law
to be provided by the contractor or
subcontractor.
(b) Under this provision, the fringe
benefits, if any, which the contractor
or subcontractor is required to furnish
the service employees engaged in the
performance of the contract are specified in the contract documents (see
§ 4.6). How the contractor may satisfy
this obligation is dealt with in §§ 4.170
through 4.177 of this part. A change in
the fringe benefits required by the contract provision will not result from the
mere fact that other or additional
fringe benefits are determined to be
prevailing for such employees in the locality at a time subsequent to the
award but before completion of the
contract. Such fringe benefit determinations are effective for contracts
not yet awarded (see § 4.5(a)), or in the
event that changes in an existing contract requiring their insertion for prospective application have occurred (see
§§ 4.143 through 4.145). However, none of
the provisions of this paragraph may
be construed as altering a successor
contractor’s obligations under section
4(c) of the Act. (See § 4.163.)
§ 4.163 Section 4(c) of the Act.
(a) Section 4(c) of the Act provides
that no ‘‘contractor or subcontractor
under a contract, which succeeds a contract subject to this Act and under
which substantially the same services
are furnished, shall pay any service
employee under such contract less than
the wages and fringe benefits, including accrued wages and fringe benefits,
and any prospective increases in wages
and fringe benefits provided for in a
collective-bargaining agreement as a
result of arm’s-length negotiations, to
which such service employees would
have been entitled if they were employed under the predecessor contract:
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