erowe on DSK1DXX6B1PROD with CFR

§§ 4.135–4.139

29 CFR Subtitle A (7–1–09 Edition)

service contracts entered into by agencies of States or local public bodies,
not acting as agents for or on behalf of
the United States or the District of Columbia, even though Federal financial
assistance may be provided for such
contracts under Federal law or the
terms and conditions specified in Federal law may govern the award and operation of the contract.
(b) Further, as already noted in
§§ 4.111 through 4.113, the Act does not
apply to Government contracts which
do not have as their principal purpose
the furnishing of services, or which call
for no services to be furnished within
the United States or through the use of
service employees as those terms are
defined in the Act. Clearly outside the
Act’s coverage for these reasons are
such contracts as those for the purchase of tangible products which the
Government needs (e.g. vehicles, office
equipment, and supplies), for the logistic support of an air base in a foreign
country, or for the services of a lawyer
to examine the title to land. Similarly,
where the Government contracts for a
lease of building space for Government
occupancy and the building owner furnishes general janitorial and other
building services on an incidental basis
through the use of service employees,
the leasing of the space rather than the
furnishing of the building services is
the principal purpose of the contract,
and the Act does not apply. Another
type of contract which is outside the
coverage of the Act because it is not
for the principal purpose of furnishing
services may be illustrated by a contract for the rental of parking space
under which the Government agency is
simply given a lease or license to use
the contractor’s real property. Such a
contract is to be distinguished from
contracts for the storage of vehicles
which are delivered into the possession
or custody of the contractor, who will
provide the required services including
the parking or retrieval of the vehicles.
(c) There are a number of types of
contracts which, while outside the
Act’s coverage in the usual case, may
be subject to its provisions under the
conditions and circumstances of a particular procurement, because these
may be such as to require a different
view of the principal purpose of the

contract. Thus, the ordinary contract
for the recapping of tires would have as
its principal purpose the manufacture
and furnishing of rebuilt tires for the
Government rather than the furnishing
of services through the use of service
employees, and thus would be outside
the Act’s coverage. Similarly, contracts calling for printing, reproduction, and duplicating ordinarily would
appear to have as their principal purpose the furnishing in quantity of
printed, reproduced or duplicated written materials rather than the furnishing
of
reproduction
services
through the use of service employees.
However, in a particular case, the
terms, conditions, and circumstances
of the procurement may be such that
the facts would show its purpose to be
chiefly the furnishing of services (e.g.
repair
services,
typesetting,
photocopying, editing, etc.), and where
such services require the use of service
employees the contract would be subject to the Act unless excluded therefrom for some other reason.
§§ 4.135–4.139

[Reserved]

DETERMINING AMOUNT OF CONTRACT
§ 4.140 Significance
of
contract
amount.
As set forth in § 4.104 and in the requirements of §§ 4.6–4.7, the obligations
of a contractor with respect to labor
standards differ in the case of a covered
and nonexempt contract, depending on
whether the contract is or is not in excess of $2,500. Rules for resolving questions that may arise as to whether a
contract is or is not in excess of this
figure are set forth in the following
sections.
§ 4.141 General criteria for measuring
amount.
(a) In general, the contract amount is
measured by the consideration agreed
to be paid, whether in money or other
valuable consideration, in return for
the obligations assumed under the contract. Thus, even though a contractor,
such as a wrecker entering into a contract with the Government to raze a
building on a site which will remain
vacant, may not be entitled to receive
any money from the Government for
such work under his contract or may
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§ 4.143

even agree to pay the Government in
return for the right to dispose of the
salvaged materials, the contract will
be deemed one in excess of $2,500 if the
value of the property obtained by the
contractor, less anything he might pay
the Government, is in excess of such
amount. In addition, concession contracts are considered to be contracts in
excess of $2,500 if the contractor’s gross
receipts under the contract may exceed
$2,500.
(b) All bids from the same person on
the same invitation for bids will constitute a single offer, and the total
award to such person will determine
the amount involved for purposes of
the Act. Where the procurement is
made without formal advertising, in
arriving at the aggregate amount involved, there must be included all property and services which would properly
be grouped together in a single transaction and which would be included in
a single advertisement for bids if the
procurement were being effected by
formal advertising. Therefore, if an
agency procures continuing services
through the issuance of monthly purchase orders, the amount of the contract for purposes of application of the
Act is not measured by the amount of
an individual purchase order. In such
cases, if the continuing services were
procured through formal advertising,
the contract term would typically be
for one year, and the monthly purchase
orders must be grouped together to determine whether the yearly amount
may exceed $2,500. However, a purchase
order for services which are not continuing but are performed on a onetime or sporadic basis and which are
not performed under a requirements
contract or under the terms of a basic
ordering agreement or similar agreement need not be equated to a yearly
amount. (See § 4.142(b).) In addition,
where an invitation is for services in
an amount in excess of $2,500 and bidders are permitted to bid on a portion
of the services not amounting to more
than $2,500, the amounts of the contracts awarded separately to individual
and unrelated bidders will be measured
by the portions of the services covered
by their respective contracts.
(c) Where a contract is issued in an
amount in excess of $2,500 this amount

will govern for purposes of application
of the Act even though penalty deductions, deductions for prompt payment,
and similar deductions may reduce the
amount actually expended by the Government to $2,500 or less.
§ 4.142 Contracts
amount.

in

an

(a) Every contract subject to this Act
which is indefinite in amount is required to contain the clauses prescribed in § 4.6 for contracts in excess of
$2,500, unless the contracting officer
has definite knowledge in advance that
the contract will not exceed $2,500 in
any event.
(b) Where contracts or agreements
between a Government agency and prospective purveyors of services are negotiated which provide terms and conditions under which services will be furnished through the use of service employees in response to individual purchase orders or calls, if any, which may
be issued by the agency during the life
of the agreement, these agreements
would ordinarily constitute contracts
within the intendment of the Act under
principles judicially established in
United Biscuit Co. v. Wirtz, 17 WH
Cases 146 (C.A.D.C.), a case arising
under the Walsh-Healey Public Contracts Act. Such a contract, which may
be in the nature of a bilateral option
contract or basic ordering agreement
and not obligate the Government to
order any services or the contractor to
furnish any, nevertheless governs any
procurement of services that may be
made through purchase orders or calls
issued under its terms. Since the
amount of the contract is indefinite, it
is subject to the rule stated in paragraph (a) of this section. The amount
of the contract is not determined by
the amount of any individual call or
purchase order.
CHANGES IN CONTRACT COVERAGE
§ 4.143 Effects of changes or extensions of contracts, generally.
(a) Sometimes an existing service
contract is modified, amended, or extended in such a manner that the
changed contract is considered to be a
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