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§ 18.804

adverse party has sufficiently in advance of the hearing filed and served
upon the noticing party a written demand that the declarant be produced in
person to testify at the hearing. An adverse party may call the declarant as a
witness and examine the witness as if
under cross-examination.
(30) Deposition testimony. Testimony
given as a witness in a deposition
taken in compliance with law in the
course of the same proceeding, so far as
admissible under the rules of evidence
applied as though the witness was then
present and testifying, if the party
against whom the testimony is now offered had an opportunity and similar
motive to develop the testimony by direct, cross, or redirect examination,
provided that a notice of intention to
offer the deposition in evidence, together with a copy thereof if not otherwise previously provided, has been
served upon the adverse party sufficiently in advance of the hearing to
provide the adverse party with a fair
opportunity to prepare to object or
meet it. An adverse party may call the
deponent as a witness and examine the
witness as if under cross-examination.
(b) [Reserved]
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§ 18.804 Hearsay exceptions; declarant
unavailable.
(a) Definition of unavailability. Unavailability as a witness includes situations in which the declarant:
(1) Is exempted by ruling of the judge
on the ground of privilege from testifying concerning the subject matter of
the declarant’s statement; or
(2) Persists in refusing to testify concerning the subject matter of the declarant’s statement despite an order of
the judge to do so; or
(3) Testifies to a lack of memory of
the subject matter of the declarant’s
statement; or
(4) Is unable to be present or to testify at the hearing because of death or
then existing physical or mental illness
or infirmity; or
(5) Is absent from the hearing and the
proponent of a statement has been unable to procure the declarant’s attendance (or in the case of a hearsay exception under paragraph (b) (2), (3), or (4)
of this section, the declarant’s attend-

ance or testimony) by process or other
reasonable means.
A declarant is not unavailable as a witness if exemption, refusal, claim of
lack of memory, inability, or absence
is due to the procurement or wrongdoing of the proponent of a statement
for the purpose of preventing the witness from attending or testifying.
(b) Hearsay exceptions. The following
are not excluded by the hearsay rule if
the declarant is unavailable as a witness:
(1) Former testimony. Testimony given
as a witness at another hearing of the
same or a different proceeding, or in a
deposition taken in compliance with
law in the course of the same or another proceeding, if the party against
whom the testimony is now offered, or
a predecessor in interest, had an opportunity and similar motive to develop
the testimony by direct, cross, or redirect examination.
(2) Statement under belief of impending
death. A statement made by a declarant while believing that the declarant’s
death was imminent, concerning the
cause or circumstances of what the declarant believed to be impending death.
(3) Statement against interest. A statement which was at the time of its making so far contrary to the declarant’s
pecuniary or proprietary interest, or so
far tended to subject the declarant to
civil or criminal liability, or to render
invalid a claim by the declarant
against another, that a reasonable person in the declarant’s position would
not have made the statement unless
believing it to be true.
(4) Statement of personal or family history. (i) A statement concerning the declarant’s own birth, adoption, marriage, divorce, legitimacy, relationship
by blood, adoption, or marriage, ancestry, or other similar fact of personal or
family history, even though declarant
had no means of acquiring personal
knowledge of the matter stated; or
(ii) A statement concerning the foregoing matters, and death also, of another person, if the declarant was related to the other by blood, adoption,
or marriage or was so intimately associated with the other’s family as to be
likely to have accurate information
concerning the matter declared.
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(5) Other exceptions. A statement not
specifically covered by any of the foregoing exceptions but having equivalent
circumstantial guarantees of trustworthiness to the aforementioned hearsay exceptions, if the judge determines
that—
(i) The statement is offered as evidence of a material fact;
(ii) The statement is more probative
on the point for which it is offered than
any other evidence which the proponent can procure through reasonable
efforts; and
(iii) The general purposes of these
rules and the interests of justice will
best be served by admission of the
statement into evidence. However, a
statement may not be admitted under
this exception unless the proponent of
it makes known to the adverse party
sufficiently in advance of the hearing
to provide the adverse party with a fair
opportunity to prepare to meet it, the
proponent’s intention to offer the
statement and the particulars of it, including the name and address of the declarant.
§ 18.805

Hearsay within hearsay.

Hearsay included within hearsay is
not excluded under the hearsay rule if
each part of the combined statements
conforms with an exception to the
hearsay rule provided in these rules.
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§ 18.806 Attacking
and
supporting
credibility of declarant.
When a hearsay statement, or a
statement defined in § 18.801(d)(2), (iii),
(iv), or (v), has been admitted in evidence, the credibility of the declarant
may be attacked, and if attacked may
be supported, by any evidence which
would be admissible for those purposes
if declarant had testified as a witness.
Evidence of a statement or conduct by
the declarant at any time, inconsistent
with the declarant’s hearsay statement, is not subject to any requirement that the declarant may have been
afforded an opportunity to deny or explain. If the party against whom a
hearsay statement has been admitted
calls the declarant as a witness, the
party is entitled to examine the declarant on the statement as if under crossexamination.

AUTHENTICATION AND IDENTIFICATION
§ 18.901 Requirement of authentication or identification.
(a) General provision. The requirement
of authentication or identification as a
condition precedent to admissibility is
satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.
(b) Illustrations. By way of illustration only, and not by way of limitation, the following are examples of authentication or identification conforming with the requirements of this
rule:
(1) Testimony of witness with knowledge. Testimony that a matter is what
it is claimed to be.
(2) Nonexpert opinion on handwriting.
Nonexpert opinion as to the genuineness of handwriting, based upon familiarity not acquired for purposes of litigation.
(3) Comparison by judge or expert witness. Comparison by the judge as trier
of fact or by expert witnesses with
specimens which have been authenticated.
(4) Distinctive characteristics and the
like. Appearance, contents, substance,
internal patterns, or other distinctive
characteristics, taken in conjunction
with circumstances.
(5) Voice identification. Identification
of a voice, whether heard firsthand or
through mechanical or electronic
transmission or recording, by opinion
based upon hearing the voice at any
time under circumstances connecting
it with the alleged speaker.
(6) Telephone conversations. Telephone
conversations, by evidence that a call
was made to the number assigned at
the time by the telephone company to
a particular person or business, if—
(i) In the case of a person, circumstances, including self-identification, show the person answering to be
the one called, or
(ii) In the case of a business, the call
was made to a place of business and the
conversation related to business reasonably transacted over the telephone.
(7) Public records or reports. Evidence
that a writing authorized by law to be
recorded or filed and in fact recorded or
filed in a public office, or a purported
public record, report, statement, or
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