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§ 36.209

charge, testified, assisted, or participated in any manner in an investigation, proceeding, or hearing under the
Act or this part.
(b) No private or public entity shall
coerce, intimidate, threaten, or interfere with any individual in the exercise
or enjoyment of, or on account of his
or her having exercised or enjoyed, or
on account of his or her having aided
or encouraged any other individual in
the exercise or enjoyment of, any right
granted or protected by the Act or this
part.
(c) Illustrations of conduct prohibited by this section include, but are not
limited to:
(1) Coercing an individual to deny or
limit the benefits, services, or advantages to which he or she is entitled
under the Act or this part;
(2) Threatening, intimidating, or
interfering with an individual with a
disability who is seeking to obtain or
use the goods, services, facilities, privileges, advantages, or accommodations
of a public accommodation;
(3) Intimidating or threatening any
person because that person is assisting
or encouraging an individual or group
entitled to claim the rights granted or
protected by the Act or this part to exercise those rights; or
(4) Retaliating against any person because that person has participated in
any investigation or action to enforce
the Act or this part.
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§ 36.207 Places of public accommodation located in private residences.
(a) When a place of public accommodation is located in a private residence,
the portion of the residence used exclusively as a residence is not covered by
this part, but that portion used exclusively in the operation of the place of
public accommodation or that portion
used both for the place of public accommodation and for residential purposes is covered by this part.
(b) The portion of the residence covered under paragraph (a) of this section
extends to those elements used to enter
the place of public accommodation, including the homeowner’s front sidewalk, if any, the door or entryway, and
hallways; and those portions of the residence, interior or exterior, available

to or used by customers or clients, including restrooms.
§ 36.208

Direct threat.

(a) This part does not require a public accommodation to permit an individual to participate in or benefit from
the goods, services, facilities, privileges, advantages and accommodations
of that public accommodation when
that individual poses a direct threat to
the health or safety of others.
(b) Direct threat means a significant
risk to the health or safety of others
that cannot be eliminated by a modification of policies, practices, or procedures, or by the provision of auxiliary
aids or services.
(c) In determining whether an individual poses a direct threat to the
health or safety of others, a public accommodation must make an individualized assessment, based on reasonable judgment that relies on current
medical knowledge or on the best
available objective evidence, to ascertain: the nature, duration, and severity
of the risk; the probability that the potential injury will actually occur; and
whether reasonable modifications of
policies, practices, or procedures will
mitigate the risk.
§ 36.209

Illegal use of drugs.

(a) General. (1) Except as provided in
paragraph (b) of this section, this part
does
not
prohibit
discrimination
against an individual based on that individual’s current illegal use of drugs.
(2) A public accommodation shall not
discriminate on the basis of illegal use
of drugs against an individual who is
not engaging in current illegal use of
drugs and who—
(i) Has successfully completed a supervised drug rehabilitation program
or has otherwise been rehabilitated
successfully;
(ii) Is participating in a supervised
rehabilitation program; or
(iii) Is erroneously regarded as engaging in such use.
(b) Health and drug rehabilitation services. (1) A public accommodation shall
not deny health services, or services
provided in connection with drug rehabilitation, to an individual on the basis
of that individual’s current illegal use
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of drugs, if the individual is otherwise
entitled to such services.
(2) A drug rehabilitation or treatment program may deny participation
to individuals who engage in illegal use
of drugs while they are in the program.
(c) Drug testing. (1) This part does not
prohibit a public accommodation from
adopting or administering reasonable
policies or procedures, including but
not limited to drug testing, designed to
ensure that an individual who formerly
engaged in the illegal use of drugs is
not now engaging in current illegal use
of drugs.
(2) Nothing in this paragraph (c) shall
be construed to encourage, prohibit, restrict, or authorize the conducting of
testing for the illegal use of drugs.
§ 36.210 Smoking.
This part does not preclude the prohibition of, or the imposition of restrictions on, smoking in places of public accommodation.
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§ 36.211 Maintenance of accessible features.
(a) A public accommodation shall
maintain in operable working condition those features of facilities and
equipment that are required to be readily accessible to and usable by persons
with disabilities by the Act or this
part.
(b) This section does not prohibit isolated or temporary interruptions in
service or access due to maintenance or
repairs.
§ 36.212 Insurance.
(a) This part shall not be construed
to prohibit or restrict—
(1) An insurer, hospital or medical
service company, health maintenance
organization, or any agent, or entity
that administers benefit plans, or similar organizations from underwriting
risks, classifying risks, or administering such risks that are based on or
not inconsistent with State law; or
(2) A person or organization covered
by this part from establishing, sponsoring, observing or administering the
terms of a bona fide benefit plan that
are based on underwriting risks,
classifying risks, or administering such
risks that are based on or not inconsistent with State law; or

(3) A person or organization covered
by this part from establishing, sponsoring, observing or administering the
terms of a bona fide benefit plan that is
not subject to State laws that regulate
insurance.
(b) Paragraphs (a) (1), (2), and (3) of
this section shall not be used as a subterfuge to evade the purposes of the
Act or this part.
(c) A public accommodation shall not
refuse to serve an individual with a disability because its insurance company
conditions coverage or rates on the absence of individuals with disabilities.
§ 36.213 Relationship of subpart B to
subparts C and D of this part.
Subpart B of this part sets forth the
general principles of nondiscrimination
applicable to all entities subject to this
part. Subparts C and D of this part provide guidance on the application of the
statute to specific situations. The specific provisions, including the limitations on those provisions, control over
the
general
provisions
in
circumstances where both specific and
general provisions apply.
§§ 36.214–36.299

[Reserved]

Subpart C—Specific Requirements
§ 36.301 Eligibility criteria.
(a) General. A public accommodation
shall not impose or apply eligibility
criteria that screen out or tend to
screen out an individual with a disability or any class of individuals with
disabilities from fully and equally enjoying any goods, services, facilities,
privileges, advantages, or accommodations, unless such criteria can be
shown to be necessary for the provision
of the goods, services, facilities, privileges, advantages, or accommodations
being offered.
(b) Safety. A public accommodation
may impose legitimate safety requirements that are necessary for safe operation. Safety requirements must be
based on actual risks and not on mere
speculation, stereotypes, or generalizations about individuals with disabilities.
(c) Charges. A public accommodation
may not impose a surcharge on a particular individual with a disability or
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