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§ 1.857–8

that there had been no distribution
from such earnings and profits. If distributions had been made in the taxable year in the amount of the earnings
and profits then available for distribution, $500,000, the trust would have as
of the beginning of the following taxable year neither accumulated earnings and profits nor a deficit in accumulated earnings and profits, and
would begin such year with its paid-in
capital reduced by $100,000, an amount
equal to the excess of the $500,000 distributed over the $400,000 accumulated
earnings and profits which would otherwise have been carried into the following taxable year. For purposes of
section 857(d) and this section, if an
amount equal to any net loss derived
from prohibited transactions is included in real estate investment trust
taxable income pursuant to section
857(b)(2)(F), that amount shall be considered to be an amount which is not
allowable as a deduction in computing
taxable income for the taxable year.
The earnings and profits for the taxable year (but not the accumulated
earnings and profits) shall not be considered to be less than (i) in the case of
a taxable year ending before October 5,
1976, the amount (if any) of the net capital gain for the taxable year, or (ii) in
the case of a taxable year ending after
December 31, 1973, the amount (if any),
of the excess of the net income from
foreclosure property for the taxable
year over the tax imposed thereon by
section 857(b)(4)(A).

quired to keep such records as will disclose the actual ownership of its outstanding stock. Thus, every real estate
investment trust shall maintain in the
internal revenue district in which it is
required to file its income tax return
permanent records showing the information relative to the actual owners of
its stock contained in the written
statements required by this section to
be demanded from its shareholders.
Such records shall be kept at all times
available for inspection by any internal
revenue officer or employee, and shall
be retained so long as the contents
thereof may become material in the
administration of any internal revenue
law.
(b) Actual owner of stock. The actual
owner of stock of a real estate investment trust is the person who is required to include in gross income in his
return the dividends received on the
stock. Generally, such person is the
shareholder of record of the real estate
investment trust. However, where the
shareholder of record is not the actual
owner of the stock, the stockholding
record of the real estate investment
trust may not disclose the actual ownership of such stock. Accordingly, the
real estate investment trust shall demand written statements from shareholders of record disclosing the actual
owners of stock as required in paragraph (d) of this section.
(c) Stock ownership for personal holding company determination. For the purpose of determining under section
856(a)(6) whether a trust, claiming to
be a real estate investment trust, is a
personal holding company, the permanent records of the trust shall show the
maximum number of shares of the
trust (including the number and face
value of securities convertible into
stock of the trust) to be considered as
actually or constructively owned by
each of the actual owners of any of its
stock at any time during the last half
of the trust’s taxable year, as provided
in section 544.
(d) Statements to be demanded from
shareholders. The information required
by paragraphs (b) and (c) of this section
shall be set forth in written statements
which shall be demanded from shareholders of record as follows:

(Sec. 856(d)(4) (90 Stat. 1750; 26 U.S.C.
856(d)(4)); sec. 856(e)(5) (88 Stat. 2113; 26
U.S.C. 856(e)(5)); sec. 856(f)(2) (90 Stat. 1751; 26
U.S.C. (856(f)(2)); sec. 856(g)(2) (90 Stat. 1753;
26 U.S.C. 856(g)(2)); sec. 858(a) (74 Stat. 1008;
26 U.S.C. 858(a)); sec. 859(c) (90 Stat. 1743; 26
U.S.C. 859(c)); sec. 859(e) (90 Stat. 1744; 26
U.S.C. 859(e)); sec. 6001 (68A Stat. 731; 26
U.S.C. 6001); sec. 6011 (68A Stat. 732; 26 U.S.C.
6011); sec. 6071 (68A Stat. 749, 26 U.S.C. 6071);
sec. 6091 (68A Stat. 752; 26 U.S.C. 6091); sec.
7805 (68A Stat. 917; 26 U.S.C. 7805), Internal
Revenue Code of 1954))
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[T.D. 6598, 27 FR 4088, Apr. 28, 1962. Redesignated and amended by T.D. 7767, 46 FR 11277
and 11279, Feb. 6, 1981]

§ 1.857–8 Records to be kept by a real
estate investment trust.
(a) In general. Under section 857(a)(2)
a real estate investment trust is re-
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(1) In the case of a trust having 2,000
or more shareholders of record of its
stock on any dividend record date,
from each record holder of 5 percent or
more of its stock; or
(2) In the case of a trust having less
than 2,000 and more than 200 shareholders of record of its stock on any
dividend record date, from each record
holder of 1 percent or more of its stock;
or
(3) In the case of a trust having 200 or
less shareholders of record of its stock
on any dividend record date, from each
record holder of one-half of 1 percent or
more of its stock.
(e) Demands for statements. The written statements from shareholders of
record shall be demanded by the real
estate investment trust in accordance
with paragraph (d) of this section within 30 days after the close of the real estate investment trust’s taxable year
(or before June 1, 1962, whichever is
later). When making demand for such
written statements, the trust shall inform each such shareholder of his duty
to submit at the time he files his income tax return (or before July 1, 1962,
whichever is later) the statements
which are required by § 1.857–9 if he
fails or refuses to comply with such demand. A list of the persons failing or
refusing to comply in whole or in part
with the trust’s demand for statements
under this section shall be maintained
as a part of the trust’s records required
by this section. A trust which fails to
keep such records to show, to the extent required by this section, the actual ownership of its outstanding stock
shall be taxable as an ordinary corporation and not as a real estate investment trust.

§ 1.857–9 Information required in returns of shareholders.
(a) In general. Any person who fails or
refuses to submit to a real estate investment trust the written statements
required under § 1.857–8 to be demanded
by such trust from its shareholders of
record shall submit at the time he files
his income tax return for his taxable
year which ends with, or includes, the
last day of the trust’s taxable year (or
before July 1, 1962, whichever is later)
a statement setting forth the information required by this section.
(b) Information required—(1) Shareholder of record not actual owner. In the
case of any person holding shares of
stock in any trust claiming to be a real
estate investment trust who is not the
actual owner of such stock, the name
and address of each actual owner, the
number of shares owned by each actual
owner at any time during such person’s
taxable year, and the amount of dividends belonging to each actual owner.
(2) Actual owner of shares. In the case
of an actual owner of shares of stock in
any trust claiming to be a real estate
investment trust—
(i) The name and address of each such
trust, the number of shares actually
owned by him at any and all times during his taxable year, and the amount of
dividends from each such trust received
during his taxable year;
(ii) If shares of any such trust were
acquired or disposed of during such person’s taxable year, the name and address of the trust, the number of shares
acquired or disposed of, the dates of acquisition or disposition, and the names
and addresses of the persons from
whom such shares were acquired or to
whom they were transferred;
(iii) If any shares of stock (including
securities convertible into stock) of
any such trust are also owned by any
member of such person’s family (as defined in section 544(a)(2)), or by any of
his partners, the name and address of
the trust, the names and addresses of
such members of his family and his
partners, and the number of shares
owned by each such member of his family or partner at any and all times during such person’s taxable year; and
(iv) The names and addresses of any
corporation, partnership, association,
or trust, in which such person had a

(Sec. 856(d)(4) (90 Stat. 1750; 26 U.S.C.
856(d)(4)); sec. 856(e)(5) (88 Stat. 2113; 26
U.S.C. 856(e)(5)); sec. 856(f)(2) (90 Stat. 1751; 26
U.S.C. (856(f)(2)); sec. 856(g)(2) (90 Stat. 1753;
26 U.S.C. 856(g)(2)); sec. 858(a) (74 Stat. 1008;
26 U.S.C. 858(a)); sec. 859(c) (90 Stat. 1743; 26
U.S.C. 859(c)); sec. 859(e) (90 Stat. 1744; 26
U.S.C. 859(e)); sec. 6001 (68A Stat. 731; 26
U.S.C. 6001); sec. 6011 (68A Stat. 732; 26 U.S.C.
6011); sec. 6071 (68A Stat. 749, 26 U.S.C. 6071);
sec. 6091 (68A Stat. 752; 26 U.S.C. 6091); sec.
7805 (68A Stat. 917; 26 U.S.C. 7805), Internal
Revenue Code of 1954))
[T.D. 6598, 27 FR 4088, Apr. 28, 1962. Redesignated and amended by T.D. 7767, 46 FR 11277
and 11279, Feb. 6, 1981]

86

VerDate Mar<15>2010

08:58 Jun 08, 2010

Jkt 220092

PO 00000

Frm 00096

Fmt 8010

Sfmt 8010

Y:\SGML\220092.XXX

220092

