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§ 1.857–1
investment trust, in 2002. X was not a member of a consolidated group at any time during its taxable year ending in December 2001.
Consequently, X is treated as a qualified
REIT subsidiary under the provisions of section 856(i) for 2002 and later periods. In 2004,
the Internal Revenue Service (IRS) seeks to
extend the period of limitations on assessment for X’s 2001 taxable year. Because X
was treated as a separate corporation for its
2001 taxable year, X is the proper party to
sign the consent to extend the period of limitations.
Example 2. The facts are the same as in Example 1, except that upon Y’s acquisition of
X, Y and X jointly elect under section 856(l)
to treat X as a taxable REIT subsidiary of Y.
In 2003, Y and X jointly revoke that election.
Consequently, X is treated as a qualified
REIT subsidiary under the provisions of section 856(i) for 2003 and later periods. In 2004,
the IRS determines that X miscalculated and
underreported its income tax liability for
2001. Because X was treated as a separate
corporation for its 2001 taxable year, the deficiency may be assessed against X and, in
the event that X fails to pay the liability
after notice and demand, a general tax lien
will arise against all of X’s property and
rights to property.
Example 3. X is a qualified REIT subsidiary
of Y under the provisions of section 856(i). In
2001, Z, a domestic corporation that reports
its taxes on a calendar year basis, merges
into X in a state law merger. Z was not a
member of a consolidated group at any time
during its taxable year ending in December
2000. Under the applicable state law, X is the
successor to Z and is liable for all of Z’s
debts. In 2004, the IRS seeks to extend the
period of limitations on assessment for Z’s
2000 taxable year. Because X is the successor
to Z and is liable for Z’s 2000 taxes that remain unpaid, X is the proper party to sign
the consent to extend the period of limitations.

§ 1.856–7(c) (including the principles relating to expert advice) will apply in
determining whether, for purposes of
section 856(g)(4), the failure of a corporation, trust, or association to be a
qualified real estate investment trust
for a taxable year was due to reasonable cause and not due to willful neglect. Thus, for example, the corporation, trust, or association must exercise ordinary business care and prudence in attempting to meet the status
conditions of section 856(a) and the distribution and recordkeeping requirements of section 857(a), as well as the
gross income requirements of section
856(c). The provisions of section
856(g)(4) do not apply to a taxable year
in which the corporation, trust, or association makes a valid revocation,
under section 856(g)(2), of an election to
be a real estate investment trust.
(Sec. 856(d)(4) (90 Stat. 1750; 26 U.S.C.
856(d)(4)); sec. 856(e)(5) (88 Stat. 2113; 26
U.S.C. 856(e)(5)); sec. 856(f)(2) (90 Stat. 1751; 26
U.S.C. (856(f)(2)); sec. 856(g)(2) (90 Stat. 1753;
26 U.S.C. 856(g)(2)); sec. 858(a) (74 Stat. 1008;
26 U.S.C. 858(a)); sec. 859(c) (90 Stat. 1743; 26
U.S.C. 859(c)); sec. 859(e) (90 Stat. 1744; 26
U.S.C. 859(e)); sec. 6001 (68A Stat. 731; 26
U.S.C. 6001); sec. 6011 (68A Stat. 732; 26 U.S.C.
6011); sec. 6071 (68A Stat. 749, 26 U.S.C. 6071);
sec. 6091 (68A Stat. 752; 26 U.S.C. 6091); sec.
7805 (68A Stat. 917; 26 U.S.C. 7805), Internal
Revenue Code of 1954))
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[T.D. 7767, 46 FR 11275, Feb. 6, 1981; 46 FR
15263, Mar. 5, 1981]

§ 1.856–9 Treatment of certain qualified REIT subsidiaries.
(a) In general. A qualified REIT subsidiary, even though it is otherwise not
treated as a corporation separate from
the REIT, is treated as a separate corporation for purposes of:
(1) Federal tax liabilities of the
qualified REIT subsidiary with respect
to any taxable period for which the
qualified REIT subsidiary was treated
as a separate corporation.
(2) Federal tax liabilities of any
other entity for which the qualified
REIT subsidiary is liable.
(3) Refunds or credits of Federal tax.
(b) Examples. The following examples
illustrate the application of paragraph
(a) of this section:

(c) Effective date. This section applies
on or after April 1, 2004.
[T.D. 9183, 70 FR 9221, Feb. 25, 2005]

§ 1.857–1 Taxation of real estate investment trusts.
(a) Requirements applicable thereto.
Section 857(a) denies the application of
the provisions of part II, subchapter M,
chapter 1 of the Code (other than sections 856(g), relating to the revocation
or termination of an election, and
857(d), relating to earnings and profits)
to a real estate investment trust for a
taxable year unless—

Example 1. X, a calendar year taxpayer, is
a domestic corporation 100 percent of the
stock of which is acquired by Y, a real estate
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