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§ 1.674(a)–1

(d) This section does not apply to
transfers in trust made after April 22,
1969.
[T.D. 6500, 25 FR 11814, Nov. 26, 1960, as
amended by T.D., 6605, 27 FR 8097, Aug. 15,
1962; T.D. 7357, 40 FR 23743, June 2, 1975]

§ 1.673(c)–1 Reversionary interest after
income beneficiary’s death.
The subject matter of section 673(c)
is covered in paragraph (b) of § 1.673(a)–
1.
§ 1.673(d)–1 Postponement
of
date
specified for reacquisition.
Any postponement of the date specified for the reacquisition of possession
or enjoyment of any reversionary interest is considered a new transfer in
trust commencing with the date on
which the postponement is effected and
terminating with the date prescribed
by the postponement. However, the
grantor will not be treated as the
owner of any portion of a trust for any
taxable year by reason of the foregoing
sentence if he would not be so treated
in the absence of any postponement.
The rules contained in this section
may be illustrated by the following example:
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Example. G places property in trust for the
benefit of his son B. Upon the expiration of
12 years or the earlier death of B the property is to be paid over to G or his estate.
After the expiration of 9 years G extends the
term of the trust for an additional 2 years. G
is considered to have made a new transfer in
trust for a term of 5 years (the remaining 3
years of the original transfer plus the 2-year
extension). However, he is not treated as the
owner of the trust under section 673 for the
first 3 years of the new term because he
would not be so treated if the term of the
trust had not been extended. G is treated as
the owner of the trust, however, for the remaining 2 years.

§ 1.674(a)–1 Power to control beneficial
enjoyment; scope of section 674.
(a) Under section 674, the grantor is
treated as the owner of a portion of
trust if the grantor or a nonadverse
party has a power, beyond specified
limits, to dispose of the beneficial enjoyment of the income or corpus,
whether the power is a fiduciary power,
a power of appointment, or any other
power. Section 674(a) states in general
terms that the grantor is treated as the

owner in every case in which he or a
nonadverse party can affect the beneficial enjoyment of a portion of a trust,
the limitations being set forth as exceptions in subsections (b), (c), and (d)
of section 674. These exceptions are discussed in detail in §§ 1.674(b)–1 through
1.674(d)—1. Certain limitations applicable to section 674 (b), (c), and (d) are set
forth in § 1.674(d)–2. Section 674(b) describes powers which are excepted regardless of who holds them. Section
674(c) describes additional powers of
trustees which are excepted if at least
half the trustees are independent, and
if the grantor is not a trustee. Section
674(d) describes a further power which
is excepted if it is held by trustees
other than the grantor or his spouse (if
living with the grantor).
(b) In general terms the grantor is
treated as the owner of a portion of a
trust if he or a nonadverse party or
both has a power to dispose of the beneficial enjoyment of the corpus or income unless the power is one of the following:
(1) Miscellaneous powers over either ordinary income or corpus. (i) A power
that can only affect the beneficial enjoyment of income (including capital
gains) received after a period of time
such that the grantor would not be
treated as an owner under section 673 if
the power were a reversionary interest
(section 674(b)(2));
(ii) A testamentary power held by
anyone (other than a testamentary
power held by the grantor over accumulated income) (section 674(b)(3));
(iii) A power to choose between charitable beneficiaries or to affect the
manner of their enjoyment of a beneficial interest (section 674(b)(4));
(iv) A power to allocate receipts and
disbursements between income and corpus (section 674(b)(8)).
(2) Powers of distribution primarily affecting only one beneficiary. (i) A power
to distribute corpus to or for a current
income beneficiary, if the distribution
must be charged against the share of
corpus from which the beneficiary may
receive income (section 674(b)(5)(B));
(ii) A power to distribute income to
or for a current income beneficiary or
to accumulate it either (a) if accumulated income must either be payable to
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the beneficiary from whom it was withheld or as described in paragraph (b)(6)
of § 1.674(b)–1 (section 674(b) (6)); (b) if
the power is to apply income to the
support of a dependent of the grantor,
and the income is not so applied (section 674(b)(1)); or (c) if the beneficiary
is under 21 or under a legal disability
and accumulated income is added to
corpus (section 674(b)(7)).
(3) Powers of distribution affecting more
than one beneficiary. A power to distribute corpus or income to or among
one or more beneficiaries or to accumulate income, either (i) if the power
is held by a trustee or trustees other
than the grantor, at least half of whom
are independent (section 674(c)), or (ii)
if the power is limited by a reasonably
definite standard in the trust instrument, and in the case of a power over
income, if in addition the power is held
by a trustee or trustees other than the
grantor and the grantor’s spouse living
with the grantor (section 674(b)(5)(A)
and (d)). (These powers include both
powers to ‘‘sprinkle’’ income or corpus
among current beneficiaries, and powers to shift income or corpus between
current
beneficiaries
and
remaindermen; however, certain of the
powers described under subparagraph
(2) of this paragraph can have the latter effect incidentally.)
(c) See section 671 and §§ 1.671–2 and
1.671–3 for rules for the treatment of income, deductions, and credits when a
person is treated as the owner of all or
only a portion of a trust.
§ 1.674(b)–1 Excepted
powers
exercisable by any person.
(a) Paragraph (b) (1) through (8) of
this section sets forth a number of
powers which may be exercisable by
any person without causing the grantor
to be treated as an owner of a trust
under section 674(a). Further, with the
exception of powers described in paragraph (b)(1) of this section, it is immaterial whether these powers are held in
the capacity of trustee. It makes no
difference under section 674(b) that the
person holding the power is the grantor, or a related or subordinate party
(with the qualifications noted in paragraph (b) (1) and (3) of this section).
(b) The exceptions referred to in
paragraph (a) of this section are as fol-

lows (see, however, the limitations set
forth in § 1.674(d)–2):
(1) Powers to apply income to support of
a dependent. Section 674(b)(1) provides,
in effect, that regardless of the general
rule of section 674(a), the income of a
trust will not be considered as taxable
to the grantor merely because in the
discretion of any person (other than a
grantor who is not acting as a trustee
or cotrustee) it may be used for the
support of a beneficiary whom the
grantor is legally obligated to support,
except to the extent that it is in fact
used for that purpose. See section
677(b) and the regulations thereunder.
(2) Powers affecting beneficial enjoyment only after a period. Section
674(b)(2) provides an exception to section 674(a) if the exercise of a power
can only affect the beneficial enjoyment of the income of a trust received
after a period of time which is such
that a grantor would not be treated as
an owner under section 673 if the power
were a reversionary interest. See
§§ 1.673(a)–1 and 1.673(b)–1. For example,
if a trust created on January 1, 1955,
provides for the payment of income to
the grantor’s son, and the grantor reserves the power to substitute other
beneficiaries of income or corpus in
lieu of his son on or after January 1,
1965, the grantor is not treated under
section 674 as the owner of the trust
with respect to ordinary income received before January 1, 1965. But the
grantor will be treated as an owner on
and after that date unless the power is
relinquished. If the beginning of the period during which the grantor may substitute beneficiaries is postponed, the
rules set forth in § 1.673(d)–1 are applicable in order to determine whether
the grantor should be treated as an
owner during the period following the
postponement.
(3) Testamentary powers. Under paragraph (3) of section 674(b) a power in
any person to control beneficial enjoyment exercisable only by will does not
cause a grantor to be treated as an
owner under section 674(a). However,
this exception does not apply to income accumulated for testamentary
disposition by the grantor or to income
which may be accumulated for such
distribution in the discretion of the
grantor or a nonadverse party, or both,
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