cprice-sewell on PROD1PC69 with CFR

§ 1.533–2

26 CFR Ch. I (4–1–09 Edition)

business and the Commissioner has
therefore determined that the corporation was formed or availed of for the
purpose of avoiding income tax with respect to shareholders, then section
533(a) adds still more weight to the
Commissioner’s determination. Under
such circumstances, the existence of
such an accumulation is made determinative of the purpose to avoid income tax with respect to shareholders
unless the taxpayer proves to the contrary by the preponderance of the evidence.
(c) Holding or investment company. A
corporation having practically no activities except holding property and
collecting the income therefrom or investing therein shall be considered a
holding company within the meaning
of section 533(b). If the activities further include, or consist substantially
of, buying and selling stocks, securities, real estate, or other investment
property (whether upon an outright or
marginal basis) so that the income is
derived not only from the investment
yield but also from profits upon market fluctuations, the corporation shall
be considered an investment company
within the meaning of section 533(b).
(d) Small business investment companies. A corporation which is licensed to
operate as a small business investment
company under the Small Business Investment Act of 1958 (15 U.S.C. ch. 14B)
and the regulations thereunder (13 CFR
part 107) will generally be considered to
be a mere holding or investment company
within the meaning of section 533(b).
However, the presumption of the existence of the purpose to avoid income tax
with respect to shareholders which results from the fact that such a company is a mere holding or investment
company will be considered overcome
so long as such company:
(1) Complies with all the provisions
of the Small Business Investment Act
of 1958 and the regulations thereunder;
and
(2) Actively engages in the business
of providing funds to small business
concerns through investment in the equity capital of, or through the disbursement of long-term loans to, such
concerns in such manner and under
such terms as the company may fix in
accordance with regulations promul-

gated by the Small Business Administration (see secs. 304 and 305 of the
Small Business Investment Act of 1958,
as amended (15 U.S.C. 684, 685)).
On the other hand, if such a company
violates or fails to comply with any of
the provisions of the Small Business
Investment Act of 1958, as amended, or
the regulations thereunder, or ceases
to be actively engaged in the business
of providing funds to small business
concerns in the manner provided in
subparagraph (2) of this paragraph, it
will not be considered to have overcome the presumption by reason of any
rules provided in this paragraph.
[T.D. 6500, 25 FR 11737, Nov. 26, 1960, as
amended by T.D. 6652, 28 FR 4786, May 14,
1963]

§ 1.533–2 Statement required.
The corporation may be required to
furnish a statement of its accumulated
earnings and profits, the payment of
dividends, the name and address of, and
number of shares held by, each of its
shareholders, the amounts that would
be payable to each of the shareholders
if the income of the corporation were
distributed and other information required under section 6042.
§ 1.534–1 Burden of proof as to unreasonable accumulations generally.
For purposes of applying the presumption provided for in section 533(a)
and in determining the extent of the
accumulated earnings credit under section 535(c)(1), the burden of proof with
respect to an allegation by the Commissioner that all or any part of the
earnings and profits of the corporation
have been permitted to accumulate beyond the reasonable needs of the business may vary under section 534 as between litigation in the Tax Court and
that in any other court. In case of a
proceeding in a court other than the
Tax Court, see paragraph (b) of § 1.533–
1.
§ 1.534–2 Burden of proof as to unreasonable accumulations in cases before the Tax Court.
(a) Burden of proof on Commissioner.
Under the general rule provided in section 534(a), in any proceeding before
the Tax Court involving a notice of deficiency based in whole or in part on
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