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paragraph (c) of this section) shall not 
exceed the greater of— 

(1) The accrued benefit of the em-
ployee under the plan, or 

(2) The accrued benefit derived from 
employee contributions determined 
without regard to any interest under 
section 411(c)(2)(C) (ii) and (iii) and 
under paragraphs (c)(3) (ii) and (iii) of 
this section. 

(e) Actuarial adjustments for defined 
benefit plans—(1) Accrued benefit. In the 
case of a defined benefit plan (as de-
fined in section 414(j)) if an employee’s 
accrued benefit is to be determined as 
an amount other than an annual ben-
efit commencing at normal retirement 
age, such benefit (determined under 
section 411(c)(1) and paragraph (a) of 
this section) shall be the actuarial 
equivalent of such benefit, as deter-
mined by the Commissioner. 

(2) Accrued benefit derived from em-
ployee contributions. In the case of a de-
fined benefit plan (as defined in section 
414(j) if the accrued benefit derived 
from mandatory contributions made by 
an employee is to be determined with 
respect to a benefit other than an an-
nual benefit in the form of a single life 
annuity (without ancillary benefits) 
commencing at normal retirement age, 
such benefit shall be the actuarial 
equivalent of such benefit (determined 
under section 411(c)(2)(B) and para-
graph (c) of this section) as determined 
by the Commissioner. 

(f) Suspension of benefits, etc.—(1) Sus-
pensions. No adjustment to an accrued 
benefit is required on account of any 
suspension of benefits if such suspen-
sion is permitted under section 
203(a)(3)(B) of the Employee Retire-
ment Income Security Act of 1974 (88 
Stat. 855) (Code section 411(a)(3)(B)). 

(2) Employment after retirement. No ac-
tuarial adjustment to an accrued ben-
efit is required on account of employ-
ment after normal retirement age. For 
example, if a plan with a normal retire-
ment age of 65 provides a benefit of $400 
a month payable at age 65 the same 
$400 benefit (with no upward adjust-
ment) could be paid to an employee 
who retires at age 68. 

(Sec. 411 (88 Stat. 901; 26 U.S.C. 411)) 

[T.D. 7501, 42 FR 42338, Aug. 23, 1977] 

§ 1.411(d)–1 Coordination of vesting 
and discrimination requirements. 
[Reserved] 

§ 1.411(d)–2 Termination or partial ter-
mination; discontinuance of con-
tributions. 

(a) General rule—(1) Required non-
forfeitability. A plan is not a qualified 
plan (and a trust forming a part of such 
plan is not a qualified trust) unless the 
plan provides that— 

(i) Upon the termination or partial 
termination of the plan, or 

(ii) In addition, in the case of a plan 
to which section 412 (relating to min-
imum funding standards) does not 
apply, upon the complete discontinu-
ance of contributions under the plan, 

the rights of each affected employee to 
benefits accrued to the date of such 
termination or partial termination (or, 
in the case of a plan to which section 
412 does not apply, discontinuance), to 
the extent funded, or the rights of each 
employee to the amounts credited to 
his account at such time, are non-
forfeitable (within the meaning of 
§ 1.411(a)–4. 

(2) Required allocation. (i) A plan is 
not a qualified plan (and a trust form-
ing a part of such plan is not a quali-
fied trust) unless the plan provides for 
the allocation of any previously 
unallocated funds to the employes cov-
ered by the plan upon the termination 
or partial termination of the plan (or, 
in the case of a plan to which section 
412 does not apply, upon the complete 
discontinuance of contributions under 
the plan). Such provision may be incor-
porated in the plan at its inception or 
by an amendment made prior to the 
termination or partial termination of 
the plan for the discontinuance of con-
tributions thereunder. In the case of a 
defined contribution plan under which 
unallocated forfeitures are held in a 
suspense account in order to satisfy 
the requirements of section 415, this 
subdivision shall not require such plan 
to provide for allocations from the sus-
pense account to the extent that such 
allocations would result in annual ad-
ditions to participants’ accounts in ex-
cess of amounts permitted under sec-
tion 415 for the year for which such al-
locations would be made. 
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(ii) Any provision for the allocation 
of unallocated funds which is found by 
the Secretary of Labor or the Pension 
Benefit Guaranty Corporation (which-
ever is appropriate) to satisfy the re-
quirements of section 4044 or section 
403(d)(1) of the Employee Retirement 
Income Security Act of 1974 is accept-
able if it specifies the method to be 
used and does not conflict with the pro-
visions of section 401(a)(4) of the Inter-
nal Revenue Code of 1954 and the regu-
lations thereunder. Any allocation of 
funds required by paragraph (1), (2), (3), 
or (4)(A) of section 4044(a) of such Act 
shall be deemed not to result in dis-
crimination prohibited by section 
401(a)(4) of the Code (see, however, 
paragraph (e) of this section). Notwith-
standing the preceding sentence, in the 
case of a plan which establishes sub-
classes or categories pursuant to sec-
tion 4044(b)(6) of such Act, the alloca-
tion of funds by the use of such sub-
classes or categories shall not be 
deemed not to result in discrimination 
prohibited by the Code. The allocation 
of unallocated funds may be in cash or 
in the form of other benefits provided 
under the plan. However, the allocation 
of the funds contributed by the em-
ployer among the employees need not 
necessarily benefit all the employees 
covered by the plan. 

(iii) Paragraphs (a)(2) (i) and (ii) of 
this section do not require the alloca-
tion of amounts to the account of any 
employee if such amounts are not re-
quired to be used to satisfy the liabil-
ities with respect to employees and 
their beneficiaries under the plan (see 
section 401(a)(2)). 

(b) Partial termination—(1) General 
rule. Whether or not a partial termi-
nation of a qualified plan occurs (and 
the time of such event) shall be deter-
mined by the Commissioner with re-
gard to all the facts and circumstances 
in a particular case. Such facts and cir-
cumstances include: the exclusion, by 
reason of a plan amendment or sever-
ance by the employer, of a group of em-
ployees who have previously been cov-
ered by the plan; and plan amendments 
which adversely affect the rights of 
employees to vest in benefits under the 
plan. 

(2) Special rule. If a defined benefit 
plan ceases or decreases future benefit 

accruals under the plan, a partial ter-
mination shall be deemed to occur if, 
as a result of such cessation or de-
crease, a potential reversion to the em-
ployer, or employers, maintaining the 
plan (determined as of the date such 
cessation or decrease is adopted) is cre-
ated or increased. If no such reversion 
is created or increased, a partial termi-
nation shall be deemed not to occur by 
reason of such cessation or decrease. 
However, the Commissioner may deter-
mine that a partial termination of such 
a plan occurs pursuant to subparagraph 
(1) of this paragraph for reasons other 
than such cessation or decrease. 

(3) Effect of partial termination. If a 
termination of a qualified plan occurs, 
the provisions of section 411(d)(3) apply 
only to the part of the plan that is ter-
minated. 

(c) Termination—(1) Application. This 
paragraph applies to a plan other than 
a plan described in section 411(e)(1) (re-
lating to governmental, certain church 
plans, etc.). 

(2) Plans subject to termination insur-
ance. For purposes of this section, a 
plan to which title IV of the Employee 
Retirement Income Security Act of 
1974 applies is considered terminated 
on a particular date if, as of that 
date— 

(i) The plan is voluntarily terminated 
by the plan administrator under sec-
tion 4041 of the Employee Retirement 
Income Security Act of 1974, or 

(ii) The Pension Benefit Guaranty 
Corporation terminates the plan under 
section 4042 of the Employee Retire-
ment Income Security Act of 1974. 

For purposes of this subparagraph, the 
particular date of termination shall be 
the date of termination determined 
under section 4048 of such Act. 

(3) Other plans. In the case of a plan 
not described in paragraph (c)(2) of this 
section, a plan is considered termi-
nated on a particular date if, as of that 
date, the plan is voluntarily termi-
nated by the employer, or employers, 
maintaining the plan. 

(d) Complete discontinuance—(1) Gen-
eral rule. For purposes of this section, a 
complete discontiuance of contribu-
tions under the plan is contrasted with 
a suspension of contributions under the 
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plan which is merely a temporary ces-
sation of contributions by the em-
ployer. A complete discontinuance of 
contributions may occur although 
some amounts are contributed by the 
employer under the plan if such 
amounts are not substantial enough to 
reflect the intent on the part of the 
employer to continue to maintain the 
plan. The determination of whether a 
complete discontinuance of contribu-
tions under the plan has occurred will 
be made with regard to all the facts 
and circumstances in the particular 
case, and without regard to the amount 
of any contributions made under the 
plan by employees. Among the factors 
to be considered in determining wheth-
er a suspension constitutes a dis-
continuance are: 

(i) Whether the employer may merely 
be calling an actual discontinuance of 
contributions a suspension of such con-
tributions in order to avoid the re-
quirement of full vesting as in the case 
of a discontinuance, or for any other 
reason; 

(ii) Whether contributions are recur-
ring and substantial; and 

(iii) Whether there is any reasonable 
probability that the lack of contribu-
tions will continue indefinitely. 

(2) Time of discontinuance. In any case 
in which a suspension of a profit-shar-
ing plan maintained by a single em-
ployer is considered a discontinuance, 
the discontinuance becomes effective 
not later than the last day of the tax-
able year of the employer following the 
last taxable year of such employer for 
which a substantial contribution was 
made under the profit-sharing plan. In 
the case of a profit-sharing plan main-
tained by more than one employer, the 
discontinuance becomes effective not 
later than the last day of the plan year 
following the plan year within which 
any employer made a substantial con-
tribution under the plan. 

(e) Contributions or benefits which re-
main forfeitable. Under section 411 (d) (2) 
and (3), section 411(a) and this section 
do not apply to plan benefits which 
may not be provided for designated em-
ployees in the event of early termi-
nation of the plan under provisions of 
the plan adopted pursuant to regula-
tions prescribed by the Secretary or his 
delegate to preclude the discrimination 

prohibited by section 401(a)(4). Accord-
ingly, in such a case, plan benefits may 
be required to be reallocated without 
regard to this section. See § 1.401–4(c). 

(Sec. 411 (88 Stat. 901; 26 U.S.C. 411)) 

[T.D. 7501, 42 FR 42339, Aug. 23, 1977] 

§ 1.411(d)–3 Section 411(d)(6) protected 
benefits. 

(a) Protection of accrued benefits—(1) 
General rule. Under section 411(d)(6)(A), 
a plan is not a qualified plan (and a 
trust forming a part of such plan is not 
a qualified trust) if a plan amendment 
decreases the accrued benefit of any 
plan participant, except as provided in 
section 412(d)(2) (section 412(c)(8) for 
plan years beginning before January 1, 
2008), section 4281 of the Employee Re-
tirement Income Security Act of 1974 
as amended (ERISA), or other applica-
ble law (see, for example, sections 418D 
and 418E of the Internal Revenue Code, 
and section 1107 of the Pension Protec-
tion Act of 2006, Public Law 109–280 (120 
Stat. 780, 1063)). For purposes of this 
section, a plan amendment includes 
any changes to the terms of a plan, in-
cluding changes resulting from a merg-
er, consolidation, or transfer (as de-
fined in section 414(l)) or a plan termi-
nation. The protection of section 
411(d)(6) applies to a participant’s en-
tire accrued benefit under the plan as 
of the applicable amendment date, 
without regard to whether the entire 
accrued benefit was accrued before a 
participant’s severance from employ-
ment or whether any portion was the 
result of an increase in the accrued 
benefit of the participant pursuant to a 
plan amendment adopted after the par-
ticipant’s severance from employment. 

(2) Plan provisions taken into account— 
(i) Direct or indirect reduction in accrued 
benefit. For purposes of determining 
whether a participant’s accrued benefit 
is decreased, all of the amendments to 
the provisions of a plan affecting, di-
rectly or indirectly, the computation 
of accrued benefits are taken into ac-
count. Plan provisions indirectly af-
fecting the computation of accrued 
benefits include, for example, provi-
sions relating to years of service and 
compensation. 
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