§ 1.403(b)–6

26 CFR Ch. I (4–1–10 Edition)

respect to plans that are subject to
Title I of ERISA.)
(c) Plan required. Contributions to an
annuity contract do not satisfy the requirements of this section unless the
contributions are made pursuant to a
plan, as defined in § 1.403(b)–3(b)(3), and
the terms of the plan satisfy this section.
(d) Church plans exception. This section does not apply to a section 403(b)
contract purchased by a church (as defined in § 1.403(b)–2).
(e) Other rules. This section only reflects requirements of the Internal
Revenue Code applicable for purposes
of section 403(b) and does not include
other requirements. Specifically, this
section does not reflect the requirements of ERISA that may apply with
respect to section 403(b) arrangements,
such as the vesting requirements at 29
U.S.C. 1053.
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[T.D. 9340, 72 FR 41144, July 26, 2007]

§ 1.403(b)–6 Timing of distributions
and benefits.
(a) Distributions generally. This section provides special rules regarding
the timing of distributions from, and
the benefits that may be provided
under, a section 403(b) contract, including limitations on when early distributions can be made (in paragraphs (b)
through (d) of this section), required
minimum distributions (in paragraph
(e) of this section), and special rules relating to loans (in paragraph (f) of this
section) and incidental benefits (in
paragraph (g) of this section).
(b) Distributions from contracts other
than custodial accounts or amounts attributable to section 403(b) elective deferrals. Except as provided in paragraph
(c) of this section relating to distributions from custodial accounts, paragraph (d) of this section relating to distributions attributable to section 403(b)
elective deferrals, § 1.403(b)–4(f) (relating to correction of excess deferrals),
or § 1.403(b)–10(a) (relating to plan termination), a section 403(b) contract is
permitted to distribute retirement benefits to the participant no earlier than
upon the earlier of the participant’s
severance from employment or upon
the prior occurrence of some event,
such as after a fixed number of years,
the attainment of a stated age, or dis-

ability. See § 1.401–1(b)(1)(ii) for additional guidance. This paragraph (b)
does not apply to after-tax employee
contributions or earnings thereon.
(c) Distributions from custodial accounts that are not attributable to section
403(b) elective deferrals. Except as provided in § 1.403(b)–4(f) (relating to correction of excess deferrals) or § 1.403(b)–
10(a) (relating to plan termination),
distributions from a custodial account,
as defined in § 1.403(b)–8(d)(2), may not
be paid to a participant before the participant has a severance from employment, dies, becomes disabled (within
the meaning of section 72(m)(7)), or attains age 591⁄2. Any amounts transferred out of a custodial account to an
annuity contract or retirement income
account, including earnings thereon,
continue to be subject to this paragraph (c). This paragraph (c) does not
apply to distributions that are attributable to section 403(b) elective deferrals.
(d) Distribution of section 403(b) elective
deferrals—(1) Limitation on distributions—(i) General rule. Except as provided in § 1.403(b)–4(f) (relating to correction of excess deferrals) or § 1.403(b)–
10(a) (relating to plan termination),
distributions of amounts attributable
to section 403(b) elective deferrals may
not be paid to a participant earlier
than the earliest of the date on which
the participant has a severance from
employment, dies, has a hardship, becomes disabled (within the meaning of
section 72(m)(7)), or attains age 591⁄2.
(ii) Special rule for pre-1989 section
403(b) elective deferrals. For special rules
relating to amounts held as of the close
of the taxable year beginning before
January 1, 1989 (which does not apply
to earnings thereon), see section
1123(e)(3) of the Tax Reform Act of 1986
(100 Stat. 2085, 2475) Public Law 99–514,
and section 1011A(c)(11) of the Technical and Miscellaneous Revenue Act
of 1988 (102 Stat. 3342, 3476) Public Law
100–647.
(2) Hardship rules. A hardship distribution under this paragraph (d) has
the same meaning as a distribution on
account of hardship under § 1.401(k)–
1(d)(3) and is subject to the rules and
restrictions set forth in § 1.401(k)–1(d)(3)
(including limiting the amount of a
distribution in the case of hardship to
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the amount necessary to satisfy the
hardship). In addition, a hardship distribution is limited to the aggregate
dollar amount of the participant’s section 403(b) elective deferrals under the
contract (and may not include any income thereon), reduced by the aggregate dollar amount of the distributions
previously made to the participant
from the contract.
(3) Failure to keep separate accounts. If
a section 403(b) contract includes both
section 403(b) elective deferrals and
other contributions and the section
403(b) elective deferrals are not maintained in a separate account, then distributions may not be made earlier
than the later of—
(i) Any date permitted under paragraph (d)(1) of this section; and
(ii) Any date permitted under paragraph (b) or (c) of this section with respect to contributions that are not section 403(b) elective deferrals (whichever
applies to the contributions that are
not section 403(b) elective deferrals).
(e) Minimum required distributions for
eligible plans—(1) In general. Under section 403(b)(10), a section 403(b) contract
must meet the minimum distribution
requirements of section 401(a)(9) (in
both form and operation). See section
401(a)(9) for these requirements.
(2) Treatment as IRAs. For purposes of
applying the distribution rules of section 401(a)(9) to section 403(b) contracts, the minimum distribution rules
applicable to individual retirement annuities described in section 408(b) and
individual retirement accounts described in section 408(a) apply to section 403(b) contracts. Consequently, except as otherwise provided in this paragraph (e), the distribution rules in section 401(a)(9) are applied to section
403(b) contracts in accordance with the
provisions in § 1.408–8 for purposes of
determining required minimum distributions.
(3) Required beginning date. The required beginning date for purposes of
section 403(b)(10) is April 1 of the calendar year following the later of the
calendar year in which the employee
attains age 701⁄2 or the calendar year in
which the employee retires from employment with the employer maintaining the plan. However, for any section
403(b) contract that is not part of a

governmental plan or church plan, the
required beginning date for a 5-percent
owner is April 1 of the calendar year
following the calendar year in which
the employee attains age 701⁄2.
(4) Surviving spouse rule does not
apply. The special rule in § 1.408–8, A–5
(relating to spousal beneficiaries), does
not apply to a section 403(b) contract.
Thus, the surviving spouse of a participant is not permitted to treat a section
403(b) contract as the spouse’s own section 403(b) contract, even if the spouse
is the sole beneficiary.
(5) Retirement income accounts. For
purposes of § 1.401(a)(9)–6, A–4 (relating
to annuity contracts), annuity payments provided with respect to retirement income accounts do not fail to
satisfy the requirements of section
401(a)(9) merely because the payments
are not made under an annuity contract purchased from an insurance
company, provided that the relationship between the annuity payments
and the retirement income accounts is
not inconsistent with any rules prescribed by the Commissioner in revenue rulings, notices, or other guidance
published in the Internal Revenue Bulletin (see § 601.601(d)(2)(ii)(b) of this
chapter). See also § 1.403(b)–9(a)(5) for
additional rules relating to annuities
payable from a retirement income account).
(6) Special rules for benefits accruing
before December 31, 1986. (i) The distribution rules provided in section
401(a)(9) do not apply to the undistributed portion of the account balance
under the section 403(b) contract valued as of December 31, 1986, exclusive
of subsequent earnings (pre-’87 account
balance). The distribution rules provided in section 401(a)(9) apply to all
benefits under section 403(b) contracts
accruing after December 31, 1986 (post’86 account balance), including earnings after December 31, 1986. Consequently, the post-’86 account balance
includes earnings after December 31,
1986, on contributions made before January 1, 1987, in addition to the contributions made after December 31,
1986, and earnings thereon.
(ii) The issuer or custodian of the
section 403(b) contract must keep
records that enable it to identify the
pre-’87 account balance and subsequent
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changes as set forth in paragraph
(d)(6)(iii) of this section and provide
such information upon request to the
relevant employee or beneficiaries with
respect to the contract. If the issuer or
custodian does not keep such records,
the entire account balance is treated as
subject to section 401(a)(9).
(iii) In applying the distribution
rules in section 401(a)(9), only the post’86 account balance is used to calculate
the required minimum distribution for
a calendar year. The amount of any
distribution from a contract is treated
as being paid from the post-’86 account
balance to the extent the distribution
is required to satisfy the minimum distribution requirement with respect to
that contract for a calendar year. Any
amount distributed in a calendar year
from a contract in excess of the required minimum distribution for a calendar year with respect to that contract is treated as paid from the pre-’87
account balance, if any, of that contract.
(iv) If an amount is distributed from
the pre-’87 account balance and rolled
over to another section 403(b) contract,
the amount is treated as part of the
post-’86 account balance in that second
contract. However, if the pre-’87 account balance under a section 403(b)
contract is directly transferred to another section 403(b) contract (as permitted
under
§ 1.403(b)–10(b)),
the
amount transferred retains its character as a pre-’87 account balance, provided the issuer of the transferee contract satisfies the recordkeeping requirements of paragraph (e)(6)(ii) of
this section.
(v) The distinction between the pre’87 account balance and the post-’86 account balance provided for under this
paragraph (e)(6) of this section has no
relevance for purposes of determining
the portion of a distribution that is includible in income under section 72.
(vi) The pre-’87 account balance must
be distributed in accordance with the
incidental benefit requirement of
§ 1.401–1(b)(1)(i). Distributions attributable to the pre-’87 account balance
are treated as satisfying this requirement if all distributions from the section 403(b) contract (including distributions attributable to the post-’86 account balance) satisfy the require-

ments of § 1.401–1(b)(1)(i) without regard
to this section, and distributions attributable to the post-’86 account balance satisfy the rules of this paragraph
(e) (without regard to this paragraph
(e)(6)). Distributions attributable to
the pre-’87 account balance are treated
as satisfying the incidental benefit requirement if all distributions from the
section 403(b) contract (including distributions attributable to both the pre’87 account balance and the post-’86 account balance) satisfy the rules of this
paragraph (e) (without regard to this
paragraph (e)(6)).
(7) Application to multiple contracts for
an employee. The required minimum
distribution must be separately determined for each section 403(b) contract
of an employee. However, because, as
provided in paragraph (e)(2) of this section, the distribution rules in section
401(a)(9) apply to section 403(b) contracts in accordance with the provisions in § 1.408–8, the required minimum
distribution from one section 403(b)
contract of an employee is permitted
to be distributed from another section
403(b) contract in order to satisfy section 401(a)(9). Thus, as provided in
§ 1.408–8, A–9, with respect to IRAs, the
required minimum distribution amount
from each contract is then totaled and
the total minimum distribution taken
from any one or more of the individual
section 403(b) contracts. However, consistent with the rules in § 1.408–8, A–9,
only amounts in section 403(b) contracts that an individual holds as an
employee may be aggregated. Amounts
in section 403(b) contracts that an individual holds as a beneficiary of the
same decedent may be aggregated, but
such amounts may not be aggregated
with amounts held in section 403(b)
contracts that the individual holds as
the employee or as the beneficiary of
another decedent. Distributions from
section 403(b) contracts do not satisfy
the minimum distribution requirements for IRAs, nor do distributions
from IRAs satisfy the minimum distribution requirements for section
403(b) contracts.
(8) Special rule for governmental plans.
A section 403(b) contract that is part of
a governmental plan (within the meaning of section 414(d)) is treated as having complied with section 401(a)(9) for
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all years to which section 401(a)(9) applies to the contract, if the contract
complies with a reasonable and good
faith interpretation of section 401(a)(9).
(f) Loans. The determination of
whether the availability of a loan, the
making of a loan, or a failure to repay
a loan made from an issuer of a section
403(b) contract to a participant or beneficiary is treated as a distribution (directly or indirectly) for purposes of
this section, and the determination of
whether the availability of the loan,
the making of the loan, or a failure to
repay the loan is in any other respect
a violation of the requirements of section 403(b) and §§ 1.403(b)–1 through
1.403(b)–5, this section, and §§ 1.403(b)–7
through 1.403(b)–11, depends on the
facts and circumstances. Among the
facts and circumstances are whether
the loan has a fixed repayment schedule and bears a reasonable rate of interest, and whether there are repayment safeguards to which a prudent
lender would adhere. Thus, for example, a loan must bear a reasonable rate
of interest in order to be treated as not
being a distribution. However, a plan
loan offset is a distribution for purposes of this section. See § 1.72(p)–1,
Q&A–13. See also § 1.403(b)–7(d) relating
to the application of section 72(p) with
respect to the taxation of a loan made
under a section 403(b) contract. (Further, see section 408(b)(1) of Title I of
ERISA and 29 CFR 2550.408b–1 of the
Department of Labor regulations concerning additional requirements applicable with respect to plans that are
subject to Title I of ERISA.)
(g) Death benefits and other incidental
benefits. An annuity is not a section
403(b) contract if it fails to satisfy the
incidental benefit requirement of
§ 1.401–1(b)(1)(ii) (in form or in operation). For purposes of this paragraph
(g), to the extent the incidental benefit
requirement of § 1.401–1(b)(1)(ii) requires a distribution of the participant’s or beneficiary’s accumulated
benefit, that requirement is deemed to
be satisfied if distributions satisfy the
minimum distribution requirements of
section 401(a)(9). In addition, if a contract issued by an insurance company
qualified to issue annuities in a State
includes provisions under which, in the
event a participant becomes disabled,

benefits will be provided by the insurance carrier as if employer contributions were continued until benefit distribution commences, then that benefit
is treated as an incidental benefit (as
insurance for a deferred annuity benefit in the event of disability) that
must satisfy the incidental benefit requirement of § 1.401–1(b)(1)(ii) (taking
into account any other incidental benefits provided under the plan).
(h) Special rule regarding severance
from employment. For purposes of this
section, severance from employment
occurs on any date on which an employee ceases to be an employee of an
eligible employer, even though the employee may continue to be employed
either by another entity that is treated
as the same employer where either
that other entity is not an entity that
can be an eligible employer (such as
transferring from a section 501(c)(3) organization to a for-profit subsidiary of
the section 501(c)(3) organization) or in
a capacity that is not employment
with an eligible employer (for example,
ceasing to be an employee performing
services for a public school but continuing to work for the same State employer). Thus, this paragraph (h) does
not apply if an employee transfers from
one section 501(c)(3) organization to another section 501(c)(3) organization
that is treated as the same employer or
if an employee transfers from one public school to another public school of
the same State employer.
(i) Certain limitations do not apply to
rollover contributions. The limitations
on distributions in paragraphs (b)
through (d) of this section do not apply
to amounts held in a separate account
for eligible rollover distributions as described in § 1.403(b)–10(d).
[T.D. 9340, 72 FR 41144, July 26, 2007, as
amended by 72 FR 54352, Sept. 25, 2007; T.D.
9459, 74 FR 45994, Sept. 8, 2009]

§ 1.403(b)–7 Taxation of distributions
and benefits.
(a) General rules for when amounts are
included in gross income. Except as provided in this section (or in § 1.403(b)–
10(c) relating to payments pursuant to
a qualified domestic relations order),
amounts actually distributed from a
section 403(b) contract are includible in
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