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(2) Transition rule. For plan years beginning in l988, a plan may rely on a
reasonable interpretation of the law as
in effect on December 31, 1987.
(3) Deferrals under collective bargaining
agreements. In the case of a plan maintained pursuant to one or more collective bargaining agreements between
employee representatives and one or
more employers ratified before March
1, 1986, this section does not apply to
contributions made pursuant to a collective bargaining agreement for plan
years beginning before the earlier of:
(i) The later of January 1, 1988, or the
date on which the last collective bargaining agreement terminates (determined without regard to any extension
thereof after February 28, 1986), or
(ii) January 1, 1989.

with a written request for a determination letter, the election may be conditioned upon issuance of a favorable determination letter and will be irrevocable upon issuance of such letter.
Otherwise, once made, an election is irrevocable. It is generally effective for
plan years beginning after the date it
has been made. However, an election
made before March 3, 1983 may, at the
option of the plan administrator at the
time he or she makes the election, be
considered to have been made on any
date between September 2, 1974, and
the actual date of the election. The
election will then be effective for plan
years beginning on or after the date
chosen by the plan administrator.
(c) Annuities, custodial accounts, etc.
See section 401 (f) for rules relating to
the treatment of certain annuities,
custodial accounts or other contracts,
as trusts for purposes of section 401(a).
(d) Source of plan distributions to participants and beneficiaries residing outside the United States. Except as provided under section 871(f) (relating to
amounts received as an annuity by
nonresident aliens), the amount of a
distribution from an electing plan that
is to be treated as income from sources
within the United States is determined
as described below. The portion of the
distribution considered to be a return
of employer contributions is to be
treated as income from sources within
the United States in an amount equal
to the portion of the distribution considered to be a return of employer contributions multiplied by the following
fraction:
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§ 1.401(a)–50 Puerto Rican trusts; election to be treated as a domestic
trust.
(a) In general. Section 401(a) requires,
among other things, that a trust forming part of a pension, profit-sharing, or
stock bonus plan must be created or organized in the United States to be a
qualified trust. Section 1022(i)(2) of the
Employee Retirement Income Security
Act of 1974 (ERISA) (88 Stat. 942) provides that trusts under certain pension,
etc., plans created or organized in
Puerto Rico whose administrators have
made the election referred to in section
1022(i)(2) are to be treated as trusts created or organized in the United States
for purposes of section 401(a). Thus, if a
plan otherwise satisfies the qualification requirements of section 401(a), any
trust forming part of the plan for
which an election is made will be treated as a qualified trust under that section.
(b) Manner and effect of election. A
plan administrator may make an election under ERISA section 1022(i)(2) by
filing a statement making the election,
along with a copy of the plan, with the
Director’s Representative of the Internal Revenue Service in Puerto Rico.
The statement making the election
must indicate that it is being made
under ERISA section 1022(i)(2). The
statement may also be filed in conjunction with a written request for a determination letter. If the election is made

Days of performance of labor or services
within the United States for the employer.
llllllllllllllllllllllll
Total days of performance of labor or services for the employer.

The days of performance of labor or
services within the United States shall
not include the time period for which
the
employee’s
compensation
is
deemed not to be income from sources
within the United States under subtitle
A of the Code. Thus, for example, if an
employee’s compensation was not
deemed to be income from sources
within the United States under section
861(a)(3), then the time the emloyee
was present in the United States while
such compensation was earned would
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§ 1.401(a)(2)–1

not be included in determining the
days of performance of labor or services within the United States in the
numerator of the above fraction. In addition, days of performance of labor or
services for the employer in both the
numerator and denominator of the
above fraction are limited to days of
plan participation by the employee and
any service used for determining an
employee’s accrued benefit under the
plan. The remaining portion of the distribution, that is, any amount other
than the portion of the distribution
considered to be a return of employer
contributions, is not to be treated as
income from sources within the United
States. For example, if a distribution
consists of amounts representing employer contributions, employee contributions, and earnings on employer
and employee contributions, no part of
the portion of the distribution attributable to employee contributions, or
earnings on employer and employee
contributions, will be treated as income from sources within the United
States.

fact or law. The contribution or payment is considered as returned within
the required period if the employer establishes a right to a refund of the
amount mistakenly contributed or paid
by filing a claim with the plan administrator within six months after the
date on which the plan administrator
determines that a mistake did occur.
For purposes of this section, plan administrator is defined in section 414(g)
and the regulations thereunder.
(2) Applicable conditions—(i) In general. The employer making the contribution or withdrawal liability payment to a multiemployer plan must
demonstrate that an excessive contribution or overpayment has been
made due to a mistake of fact or law.
A mistake of fact or law relating to
plan qualification under section 401 or
to trust exemption under section 501 is
not considered to be a mistake of fact
or law which entitles an employer to a
refund under this section. For purposes
of this section, a multiemployer plan is
defined in section 414(f) and the regulations thereunder.
(ii) Amount to be returned—(A) General
rule. The amount to be returned to the
employer is the excess of the amount
contributed or paid over the amount
that would have been contributed or
paid had no mistake been made. This
amount is the excess contribution or
overpayment. Except as provided in
paragraph (b)(2)(ii)(B) of this section,
interest or earnings attributable to an
excess contribution shall not be returned to the employer, and any losses
attributable to an excess contribution
must reduce the amount returned to
the employer. For purposes of the previous sentence, the application of planwide investment experience to the excess contribution would be an acceptable method of calculating losses. A refund of a mistaken contribution must
in no event reduce a participant’s account balance in a defined contribution
plan to an amount less than that
amount which would properly have
been in that participant’s account had
no mistake occurred. Thus, to the extent that the refund of an excess contribution would reduce a participant’s
account balance in a defined contribution plan to an amount less than the
amount which would properly be in the
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§ 1.401(a)(2)–1 Refund of mistaken employer contributions and withdrawal liability payments to multiemployer plans.
(a) Introduction—(1) In general. Section 401(a)(2) provides that a contribution or payment of withdrawal liability
made to a multiemployer plan due to a
mistake of fact or mistake of law can
be returned to the employer under certain conditions. This section specifies
the conditions under which an employer’s contribution or payment may be
returned.
(2) Effective dates. This section applies to refunds made after July 22,
2002.
(b) Conditions for return of contribution—(1) In general. In the case of a contribution or a withdrawal liability payment to a multiemployer plan which
was made because of a mistake of fact
or a mistake of law, the plan will not
violate section 401(a)(2) merely because
the contribution or payment is returned within six months after the
date on which the plan administrator
determines that the contribution or
payment was the result of a mistake of
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