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Internal Revenue Service, Treasury

§ 1.401(a)–12

(2) The participant was an active participant in the plan on or after the first
day of the first plan year beginning
after December 31, 1975.
For purposes of this paragraph, the
term ‘‘active participant’’ means a participant for whom benefits are being
accrued under the plan on his behalf (in
the case of a defined benefit plan), the
employer is obligated to contribute to
or under the plan on his behalf (in the
case of a defined contribution plan
other than a profit-sharing plan), or
the employer either is obligated to
contribute to or under the plan on his
behalf or would have been obligated to
contribute to or under the plan on his
behalf if any contribution were made
to or under the plan (in the case of a
profit-sharing plan).
If benefits under a plan are provided by
the distribution to the participants of
individual annuity contracts, the annuity starting date will be considered for
purposes of this paragraph to fall within a plan year beginning before January 1, 1976, with respect to any such individual contract that was distributed
to the participant during a plan year
beginning before January 1, 1976, if no
premiums are paid with respect to such
contract during a plan year beginning
after December 31, 1975. In the case of
individual annuity contracts that are
distributed to participants before January 1, 1978, and which contain an option to provide a qualified joint and
survivor annuity, the requirements of
this section will be considered to have
been satisfied if, not later than January 1, 1978, holders of individual annuity contracts who are participants described in the first sentence of this
paragraph are given an opportunity to
have such contracts amended, so as to
provide for a qualified joint and survivor annuity in the absence of a contrary election, within a period of not
less than one year from the date such
opportunity was offered. In no event,
however, shall the preceding sentence
apply with respect to benefits attributable to premiums paid after December 31, 1977.
(g) Effect of REA 1984—(1) In general.
The Retirement Equity Act of 1984
(REA 1984) significantly changed the
qualified joint and survivor annuity
rules generally effective for plan years

beginning after December 31, 1984. The
new survivor annuity rules are primarily in sections 401(a)(11) and 417 as
revised by REA 1984 and §§ 1.401(a)–20
and 417(e)–1.
(2) Regulations after REA 1984. (i) REA
and the regulations thereunder to the
extent inconsistent with pre-REA 1984
section 401(a)(11) and this section are
controlling for years to which REA 1984
applies. See e.g., paragraphs (a)(1) and
(2) of this section, relating to required
provisions and certain cash-outs, respectively and (e), relating to costs of
providing annuities, for rules that are
inconsistent with REA 1984 and, therefore, are not applicable to REA 1984
years.
(ii) To the extent that the pre-REA
1984 law either is the same as or consistent with REA 1984 and the new regulations hereunder, the rules in this
section shall continue to apply for
years to which REA 1984 applies. (See,
e.g., paragraph (c) (relating to how information is furnished participants and
spouses) and paragraph (b) (defining a
life annuity) for some of the rules that
apply to REA 1984 years.) The rules in
this section shall not apply for such
years to the extent that they are inconsistent with REA 1984 and the regulations thereunder.
(iii) The Commissioner may provide
additional guidance as to the continuing effect of the various rules in
this section for years to which REA
1984 applies.
(Secs. 401(a)(11), 7805 Internal Revenue Code
of 1954, (88 Stat. 935, 68A Stat. 917; (26 U.S.C.
401(a)(11), 7805)))
[T.D. 7458, 42 FR 1466, Jan. 7, 1977; 42 FR 6367,
Feb. 2, 1977, as amended by T.D. 7510, 42 FR
53956, Oct. 4, 1977; T.D. 8219, 53 FR 31841, Aug.
22, 1988; 53 FR 48534, Dec. 1, 1988; T.D. 9099, 68
FR 70144, Dec. 17, 2003]

§ 1.401(a)–12 Mergers and consolidations of plans and transfers of plan
assets.
A trust will not be qualified under
section 401 unless the plan of which the
trust is a part provides that in the case
of any merger or consolidation with, or
transfer of assets or liabilities to, another plan after September 2, 1974, each
participant in the plan would receive a
minimum benefit if the plan terminated immediately after the merger,
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(ii) Any direct or indirect arrangement (whether revocable or irrevocable) whereby a party acquires from
a participant or beneficiary a right or
interest enforceable against the plan
in, or to, all or any part of a plan benefit payment which is, or may become,
payable to the participant or beneficiary.
(2) Specific arrangements not considered
an assignment or alienation. The terms
‘‘assignment’’ and ‘‘alienation’’ do not
include, and paragraph (e) of this section does not apply to, the following
arrangements:
(i) Any arrangement for the recovery
of amounts described in section 4045(b)
of the Employee Retirement Income
Security Act of 1974, 88 Stat. 1027 (relating to the recapture of certain payments),
(ii) Any arrangement for the withholding of Federal, State or local tax
from plan benefit payments,
(iii) Any arrangement for the recovery by the plan of overpayments of
benefits previously made to a participant,
(iv) Any arrangement for the transfer
of benefit rights from the plan to another plan, or
(v) Any arrangement for the direct
deposit of benefit payments to an account in a bank, savings and loan association or credit union, provided such
arrangement is not part of an arrangement constituting an assignment or
alienation. Thus, for example, such an
arrangement could provide for the direct deposit of a participant’s benefit
payments to a bank account held by
the participant and the participant’s
spouse as joint tenants.
(d) Exceptions to general rule prohibiting assignments or alienations—(1) Certain voluntary and revocable assignments
or alienations. Not withstanding paragraph (b)(1) of this section, a plan may
provide that once a participant or beneficiary begins receiving benefits under
the plan, the participant or beneficiary
may assign or alienate the right to future benefit payments provided that
the provision is limited to assignments
or alienations which—
(i) Are voluntary and revocable;
(ii) Do not in the aggregate exceed 10
percent of any benefit payment; and

consolidation, or transfer. This benefit
must be equal to or greater than the
benefit the participant would have
been entitled to receive immediately
before the merger, consolidation, or
transfer if the plan in which he was a
participant had then terminated. This
section applies to a multiemployer
plan only to the extent determined by
the Pension Benefit Guaranty Corporation. For additional rules concerning
mergers or consolidations of plans and
transfers of plan assets, see section
414(l) and § 1.414(l)–1.

erowe on DSK5CLS3C1PROD with CFR

[T.D. 7638, 44 FR 48195, Aug. 17, 1979]

§ 1.401(a)–13 Assignment or alienation
of benefits.
(a) Scope of the regulations. This section applies only to plans to which section 411 applies without regard to section 411(e)(2). Thus, for example, it does
not apply to a governmental plan,
within the meaning of section 414(d); a
church plan, within the meaning of section 414(e), for which there has not
been made the election under section
410(a) to have the participation, vesting, funding, etc. requirements apply;
or a plan which at no time after September 2, 1974, provided for employer
contributions.
(b) No assignment or alienation—(1)
General rule. Under section 401(a)(13), a
trust will not be qualified unless the
plan of which the trust is a part provides that benefits provided under the
plan may not be anticipated, assigned
(either at law or in equity), alienated
or subject to attachment, garnishment,
levy, execution or other legal or equitable process.
(2) Federal tax levies and judgments. A
plan provision satisfying the requirements of subparagraph (1) of this paragraph shall not preclude the following:
(i) The enforcement of a Federal tax
levy made pursuant to section 6331.
(ii) The collection by the United
States on a judgment resulting from an
unpaid tax assessment.
(c) Definition of assignment and alienation—(1) In general. For purposes of
this section, the terms ‘‘assignment’’
and ‘‘alienation’’ include—
(i) Any arrangement providing for
the payment to the employer of plan
benefits which otherwise would be due
the participant under the plan, and
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