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section 72 does apply (see section
72(m)(5)(A)(iii)); and
(4) For purposes of section 404, no
plan in which such individual is covered as an owner-employee shall be
considered as meeting the requirements for qualification with respect to
such owner-employee for any taxable
year of the plan beginning with or
within the calendar year in which it is
determined that the excess contribution has been willfully made and with
or within the five calendar years following such year.
(f) Years to which this section applies.
This section applies to contributions
made in taxable years of employers beginning before January 1, 1976. Thus,
for example, in the case of willful contributions made in taxable years of employers beginning before January 1,
1976, paragraphs (e) (1), (2), and (3) of
this section apply to such taxable
years beginning on or after such date.
However, in such a case, because the
application of paragraph (e)(4) of this
section affects contributions made in
taxable years of employers beginning
on or after January 1, 1976, paragraph
(e)(4) of this section does not apply to
such taxable years; see paragraph (c) of
§ 1.401(e)–4 (relating to transitional
rules for excess contributions).

benefits provided under the pension
plan, or else be retired by an employer
providing such medical benefits by reason of permanent disability. For purposes of the preceding sentence, an employee is not considered to be eligible
to receive retirement benefits provided
under the plan if he is still employed
by the employer and a separation from
employment is a condition to receiving
the retirement benefits.
(2) Discrimination. A plan which provides medical benefits described in section 401(h) must not discriminate in
favor of officers, shareholders, supervisory employees, or highly compensated employees with respect to
coverage and with respect to the contributions or benefits under the plan.
The determination of whether such a
plan so discriminates is made with reference to the retirement portion of the
plan as well as the portion providing
the medical benefits described in section 401(h). Thus, for example, a plan
will not be qualified under section 401
if it discriminates in favor of employees who are officers or shareholders
with respect to either portion of the
plan.
(3) Funding medical benefits. Contributions to provide the medical benefits
described in section 401(h) may be
made either on a contributory or noncontributory basis, without regard to
whether the contributions to fund the
retirement benefits are made on a
similar basis. Thus, for example, the
contributions to fund the medical benefits described in section 401(h) may be
provided for entirely out of employer
contributions even though the retirement benefits under the plan are determined on the basis of both employer
and employee contributions.
(4) Definitions. For purposes of section 401(h) and this section:
(i) The term dependent shall have the
same meaning as that assigned to it by
section 152, and
(ii) The term medical expense means
expenses for medical care as defined in
section 213(e)(1).
(c) Requirements. The requirements
which must be met for a qualified pension or annuity plan to provide medical
benefits described in section 401(h) are
set forth in subparagraphs (1) through
(5) of this paragraph.
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[T.D. 6676, 28 FR 10139, Sept. 17, 1963; as
amended by T.D. 7636, 44 FR 47053, Aug. 10,
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§ 1.401–14 Inclusion of medical benefits for retired employees in qualified pension or annuity plans.
(a) Introduction. Under section 401(h)
a qualified pension or annuity plan
may make provision for the payment of
sickness, accident, hospitalization, and
medical expenses for retired employees, their spouses, and their dependents. The term ‘‘medical benefits described in section 401(h)’’ is used in this
section to describe such payments.
(b) In general—(1) Coverage. Under
section 401(h), a qualified pension or
annuity plan may provide for the payment of medical benefits described in
section 401(h) only for retired employees, their spouses, or their dependents.
To be ‘‘retired’’ for purposes of eligibility to receive medical benefits described in section 401(h), an employee
must be eligible to receive retirement
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§ 1.401–14
included in the plan ($20,000) or $65,000 does
not exceed 25 percent of $265,000, the aggregate of the contributions made in 1964 and
1965.
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(1) Benefits. (i) The plan must specify
the medical benefits described in section 401(h) which will be available and
must contain provisions for determining the amount which will be paid.
Such benefits, when added to any life
insurance protection provided for
under the plan, must be subordinate to
the retirement benefits provided by
such plan. For purposes of this section,
life insurance protection includes any
benefit paid under the plan on behalf of
an employee-participant as a result of
the employee-participant’s death to
the extent such payment exceeds the
amount of the reserve to provide the
retirement benefits for the employeeparticipant existing at his death. The
medical benefits described in section
401(h) are considered subordinate to the
retirement benefits if at all times the
aggregate of contributions (made after
the date on which the plan first includes such medical benefits) to provide such medical benefits and any life
insurance protection does not exceed 25
percent of the aggregate contributions
(made after such date) other than contributions to fund past service credits.
(ii) The meaning of the term subordinate may be illustrated by the following example:

(2) Separate accounts. Where medical
benefits described in section 401(h) are
provided for under a qualified pension
or annuity plan, a separate account
must be maintained with respect to
contributions to fund such benefits.
The separation required by this section
is for recordkeeping purposes only.
Consequently, the funds in the medical
benefits account need not be separately
invested. They may be invested with
funds set aside for retirement purposes
without identification of which investment properties are allocable to each
account. However, where the investment properties are not allocated to
each account, the earnings on such
properties must be allocated to each
account in a reasonable manner.
(3) Reasonable and ascertainable. Section 401(h) further requires that
amounts contributed to fund medical
benefits therein described must be reasonable and ascertainable. For the
rules relating to the deduction of such
contributions, see paragraph (f) of
§ 1.404(a)–3. The employer must, at the
time he makes a contribution, designate that portion of such contribution allocable to the funding of medical
benefits.
(4) Impossibility of diversion prior to
satisfaction of all liabilities. Section
401(h) further requires that it must be
impossible, at any time prior to the
satisfaction of all liabilities under the
plan to provide for the payment of
medical benefits described in section
401(h), for any part of the corpus or income of the medical benefits account
to be (within the taxable year or thereafter) used for, or diverted to, any purpose other than the providing of such
benefits. Consequently, a plan which,
for example, under its terms, permits
funds in the medical benefits account
to be used for any retirement benefit
provided under the plan does not satisfy the requirements of section 401(h)
and will not qualify under section
401(a). However, the payment of any
necessary or appropriate expenses attributable to the administration of the
medical benefits account does not affect the qualification of the plan.

Example. The X Corporation amends its
qualified pension plan to provide medical
benefits described in section 401(h) effective
for the taxable year 1964. The total contributions under the plan (excluding those for
past service credits) for the taxable year 1964
are $125,000, allocated as follows: $100,000 for
retirement benefits, $10,000 for life insurance
protection, and $15,000 for medical benefits
described in section 401(h). The medical benefits described in section 401(h) are considered subordinate to the retirement benefits
since the portion of the contributions allocated to the medical benefits described in
section 401(h) ($15,000) and to life insurance
protection after such medical benefits were
included in the plan ($10,000), or $25,000, does
not exceed 25 percent of $125,000. For the taxable year 1965, the X Corporation contributes
$140,000 (exclusive of contributions for past
service credits) allocated as follows: $100,000
for retirement benefits, $10,000 for life insurance protection, and $30,000 for medical benefits described in section 401(h). The medical
benefits described in section 401(h) are considered subordinate to the retirement benefits since the aggregate contributions allocated to the medical benefits described in
section 401(h) ($45,000) and to life insurance
protection after such medical benefits were
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(5) Reversion upon satisfaction of all liabilities. The plan must provide that
any amounts which are contributed to
fund medical benefits described in section 401(h) and which remain in the
medical benefits account upon the satisfaction of all liabilities arising out of
the operation of the medical benefits
portion of the plan are to be returned
to the employer.
(6) Forfeitures. The plan must expressly provide that in the event an individual’s interest in the medical benefits account is forfeited prior to termination of the plan an amount equal to
the amount of the forfeiture must be
applied as soon as possible to reduce
employer contributions to fund the
medical benefits described in section
401(h).
(d) Effective date. This section applies
to taxable years of a qualified pension
or annuity plan beginning after October 23, 1962.

regulation is applicable except as otherwise provided.
(iii) The use of the type of plan provision described in § 1.415(a)–1(d)(1) which
automatically freezes or reduces the
rate of benefit accrual or the annual
addition to insure that the limitations
of section 415 will not be exceeded, will
not be considered to violate the requirements of this subparagraph provided that the operation of such provision precludes discretion by the employer.
(2) Normal retirement age—(i) General
rule. The normal retirement age under
a plan must be an age that is not earlier than the earliest age that is reasonably representative of the typical
retirement age for the industry in
which the covered workforce is employed.
(ii) Age 62 safe harbor. A normal retirement age under a plan that is age
62 or later is deemed to be not earlier
than the earliest age that is reasonably
representative of the typical retirement age for the industry in which the
covered workforce is employed.
(iii) Age 55 to age 62. In the case of a
normal retirement age that is not earlier than age 55 and is earlier than age
62, whether the age is not earlier than
the earliest age that is reasonably representative of the typical retirement
age for the industry in which the covered workforce is employed is based on
all of the relevant facts and circumstances.
(iv) Under age 55. A normal retirement age that is lower than age 55 is
presumed to be earlier than the earliest age that is reasonably representative of the typical retirement age for
the industry in which the covered
workforce is employed, unless the
Commissioner determines that under
the facts and circumstances the normal
retirement age is not earlier than the
earliest age that is reasonably representative of the typical retirement
age for the industry in which the covered workforce is employed.
(v) Age 50 safe harbor for qualified public safety employees. A normal retirement age under a plan that is age 50 or
later is deemed to be not earlier than
the earliest age that is reasonably representative of the typical retirement
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§ 1.401(a)–1 Post-ERISA qualified plans
and qualified trusts; in general.
(a) Introduction—(1) In general. This
section and the following regulation
sections under section 401 reflect the
provisions of section 401 after amendment by the Employee Retirement Income Security Act of 1974 (Pub. L. 93–
406) (‘‘ERISA’’).
(2) [Reserved]
(b) Requirements for pension plans—(1)
Definitely determinable benefits. (i) In
order for a pension plan to be a qualified plan under section 401(a), the plan
must be established and maintained by
an employer primarily to provide systematically for the payment of definitely determinable benefits to its employees over a period of years, usually
for life, after retirement or attainment
of normal retirement age (subject to
paragraph (b)(2) of this section). A plan
does not fail to satisfy this paragraph
(b)(1)(i) merely because the plan provides, in accordance with section
401(a)(36), that a distribution may be
made from the plan to an employee
who has attained age 62 and who is not
separated from employment at the
time of such distribution.
(ii) Section 1.401–1(b)(1)(i), a preERISA regulation, provides rules applicable to this requirement, and that

54

VerDate Mar<15>2010

08:24 May 12, 2010

Jkt 220088

PO 00000

Frm 00064

Fmt 8010

Sfmt 8010

Y:\SGML\220088.XXX

220088

