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in a travel status a certain number of
days but that it was impracticable for
him to establish the details of all his
various items of travel expense. In such
a case rail fares or plane fares can usually be ascertained with exactness and
automobile costs approximated on the
basis of mileage covered. A reasonable
approximation of meals and lodging
might be based upon receipted hotel
bills or upon average daily rates for
such accommodations and meals prevailing in the particular community
for comparable accommodations. Since
detailed records of incidental items are
not required, deductions for these
items may be based upon a reasonable
approximation. In cases where a taxpayer is called upon to substantiate expense account information, the burden
is on the taxpayer to establish that the
amounts claimed as a deduction are
reasonably accurate and constitute ordinary and necessary business expenses
paid or incurred by him in connection
with his trade or business. In connection with the determination of factual
matters of this type, due consideration
will be given to the reasonableness of
the stated expenditures for the claimed
purposes in relation to the taxpayer’s
circumstances (such as his income and
the nature of his occupation), to the reliability and accuracy of records in
connection with other items more
readily lending themselves to detailed
recordkeeping, and to all of the facts
and circumstances in the particular
case.
(e) Applicability. (1) Except as provided in subparagraph (2) of this paragraph, the provisions of the regulations
in this section are supplemental to existing regulations relating to information required to be submitted with income tax returns, and shall be applicable with respect to taxable years beginning after December 31, 1957, notwithstanding any existing regulation to the
contrary.
(2) With respect to taxable years ending after December 31, 1962, but only in
respect of periods after such date, the
provisions of the regulations in this
section are superseded by the regulations under section 274(d) to the extent
inconsistent therewith. See § 1.274–5.
(3) For taxable years beginning on or
after January 1, 1989, the provisions of

this section are superseded by the regulations under section 62(c) to the extent this section is inconsistent with
those regulations. See § 1.62–2.
[T.D. 6500, 25 FR 11402, Nov. 26, 1960, as
amended by T.D. 6630, 27 FR 12935, Dec. 29,
1962; T.D. 8276, 54 FR 51026, Dec. 12, 1989; T.D.
8324, 55 FR 51695, Dec. 17, 1990]

§ 1.162–18 Illegal bribes and kickbacks.
(a) Illegal payments to government officials or employees—(1) In general. No deduction shall be allowed under section
162(a) for any amount paid or incurred,
directly or indirectly, to an official or
employee of any government, or of any
agency or other instrumentality of any
government, if—
(i) In the case of a payment made to
an official or employee of a government other than a foreign government
described in subparagraph (3) (ii) or
(iii) of this paragraph, the payment
constitutes an illegal bribe or kickback, or
(ii) In the case of a payment made to
an official or employee of a foreign
government described in subparagraph
(3) (ii) or (iii) of this paragraph, the
making of the payment would be unlawful under the laws of the United
States (if such laws were applicable to
the payment and to the official or employee at the time the expenses were
paid or incurred).
No deduction shall be allowed for an
accrued expense if the eventual payment thereof would fall within the prohibition of this section. The place
where the expenses are paid or incurred
is immaterial. For purposes of subdivision (ii) of this subparagraph, lawfulness, or unlawfulness of the payment
under the laws of the foreign country is
immaterial.
(2) Indirect payment. For purposes of
this paragraph, an indirect payment to
an individual shall include any payment which inures to his benefit or
promotes his interests, regardless of
the medium in which the payment is
made and regardless of the identity of
the immediate recipient or payor.
Thus, for example, payment made to an
agent, relative, or independent contractor of an official or employee, or
even directly into the general treasury
of a foreign country of which the beneficiary is an official or employee, may
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be treated as an indirect payment to
the official or employee, if in fact such
payment inures or will inure to his
benefit or promotes or will promote his
financial or other interests. A payment
made by an agent or independent contractor of the taxpayer which benefits
the taxpayer shall be treated as an indirect payment by the taxpayer to the
official or employee.
(3) Official or employee of a government. Any individual officially connected with—
(i) The Government of the United
States, a State, a territory or possession of the United States, the District
of Columbia, or the Commonwealth of
Puerto Rico,
(ii) The government of a foreign
country, or
(iii) A political subdivision of, or a
corporation or other entity serving as
an agency or instrumentality of, any of
the above,
in whatever capacity, whether on a
permanent or temporary basis, and
whether or not serving for compensation, shall be included within the term
‘‘official or employee of a government’’, regardless of the place of residence or post of duty of such individual. An independent contractor
would not ordinarily be considered to
be an official or employee. For purposes of section 162(c) and this paragraph, the term ‘‘foreign country’’
shall include any foreign nation,
whether or not such nation has been
accorded diplomatic recognition by the
United States. Individuals who purport
to act on behalf of or as the government of a foreign nation, or an agency
or instrumentality thereof, shall be
treated under this section as officials
or employees of a foreign government,
whether or not such individuals in fact
control such foreign nation, agency, or
instrumentality, and whether or not
such individuals are accorded diplomatic recognition. Accordingly, a
group in rebellion against an established government shall be treated as
officials or employees of a foreign government, as shall officials or employees of the government against which
the group is in rebellion.
(4) Laws of the United States. The term
‘‘laws of the United States’’, to which
reference is made in paragraph (a)(1)(ii)

of this section, shall be deemed to include only Federal statutes, including
State laws which are assimilated into
Federal law by Federal statute, and
legislative and interpretative regulations thereunder. The term shall also
be limited to statutes which prohibit
some act or acts, for the violation of
which there is a civil or criminal penalty.
(5) Burden of proof. In any proceeding
involving the issue of whether, for purposes of section 162(c)(1), a payment
made to a government official or employee constitutes an illegal bribe or
kickback (or would be unlawful under
the laws of the United States) the burden of proof in respect of such issue
shall be upon the Commissioner to the
same extent as he bears the burden of
proof in civil fraud cases under section
7454 (i.e., he must prove the illegality
of the payment by clear and convincing
evidence).
(6) Example. The application of this
paragraph may be illustrated by the
following example:
Example. X Corp. is in the business of selling hospital equipment in State Y. During
1970, X Corp. employed A who at the time
was employed full time by State Y as Superintendent of Hospitals. The purpose of A’s
employment by X Corp. was to procure for it
an improper advantage over other concerns
in the making of sales to hospitals in respect
of which A, as Superintendent, had authority. X Corp. paid A $5,000 during 1970. The
making of this payment was illegal under
the laws of State Y. Under section 162(c)(1),
X Corp. is precluded from deducting as a
trade or business expense the $5,000 paid to
A.

(b) Other illegal payments—(1) In general. No deduction shall be allowed
under section 162(a) for any payment
(other than a payment described in
paragraph (a) of this section) made, directly or indirectly, to any person, if
the payment constitutes an illegal
bribe, illegal kickback, or other illegal
payment under the laws of the United
States (as defined in paragraph (a)(4) of
this section), or under any State law
(but only if such State law is generally
enforced), which subjects the payor to
a criminal penalty or the loss (including a suspension) of license or privilege
to engage in a trade or business
(whether or not such penalty or loss is
actually imposed upon the taxpayer).
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For purposes of this paragraph, a kickback includes a payment in consideration of the referral of a client, patient, or customer. This paragraph applies only to payments made after December 30, 1969.
(2) State law. For purposes of this
paragraph, State law means a statute
of a State or the District of Columbia.
(3) Generally enforced. For purposes of
this paragraph, a State law shall be
considered to be generally enforced unless it is never enforced or the only
persons normally charged with violations thereof in the State (or the District of Columbia) enacting the law are
infamous or those whose violations are
extraordinarily flagrant. For example,
a criminal statute of a State shall be
considered to be generally enforced unless violations of the statute which are
brought to the attention of appropriate
enforcement authorities do not result
in any enforcement action in the absence of unusual circumstances.
(4) Burden of proof. In any proceeding
involving the issue of whether, for purposes of section 162(c)(2), a payment
constitutes an illegal bribe, illegal
kickback, or other illegal payment the
burden of proof in respect of such issue
shall be upon the Commissioner to the
same extent as he bears the burden of
proof in civil fraud cases under section
7454 (i.e., he must prove the illegality
of the payment by clear and convincing
evidence).
(5) Example. The application of this
paragraph may be illustrated by the
following example:
Example. X Corp., a calendar-year taxpayer, is engaged in the ship repair business
in State Y. During 1970, repairs on foreign
ships accounted for a substantial part of its
total business. It was X Corp.’s practice to
kick back approximately 10 percent of the
repair bill to the captain and chief engineer
of all foreign-owned vessels, which kickbacks are illegal under a law of State Y
(which is generally enforced) and potentially
subject X Corp. to fines. During 1970, X Corp.
paid $50,000 in such kickbacks. On X Corp.’s
return for 1970, a deduction under section 162
was taken for the $50,000. The deduction of
the $50,000 of illegal kickbacks during 1970 is
disallowed under section 162(c)(2), whether or
not X Corp. is prosecuted with respect to the
kickbacks.

(c) Kickbacks, rebates, and bribes under
medicare and medicaid. No deduction

shall be allowed under section 162(a) for
any kickback, rebate, or bribe (whether or not illegal) made on or after December 10, 1971, by any provider of
services, supplier, physician, or other
person who furnishes items or services
for which payment is or may be made
under the Social Security Act, as
amended, or in whole or in part out of
Federal funds under a State plan approved under such Act, if such kickback, rebate, or bribe is made in connection with the furnishing of such
items or services or the making or receipt of such payments. For purposes of
this paragraph, a kickback includes a
payment in consideration of the referral of a client, patient, or customer.
[T.D. 7345, 40 FR 7437, Feb. 20, 1975; 40 FR
8948, Mar. 4, 1975]

§ 1.162–19 Capital
contributions
to
Federal National Mortgage Association.
(a) In general. The initial holder of
stock of the Federal National Mortgage
Association (FNMA) which is issued
pursuant to section 303(c) of the Federal National Mortgage Association
Charter Act (12 U.S.C., section 1718) in
a taxable year beginning after December 31, 1959, shall treat the excess, if
any, of the issuance price (the amount
of capital contributions evidenced by a
share of stock) over the fair market
value of the stock as of the issue date
of such stock as an ordinary and necessary business expense paid or incurred during the year in which occurs
the date of issuance of the stock. To
the extent that a sale to FNMA of
mortgage paper gives rise to the
issuance of a share of FNMA stock during a taxable year beginning after December 31, 1959, such sale is to be treated in a manner consistent with the purpose for, and the legislative intent underlying the enactment of, the provisions of section 8, Act of September 14,
1960 (Pub. L. 86–779, 74 Stat. 1003). Thus,
for the purpose of determining an initial holder’s gain or loss from the sale
to FNMA of mortgage paper, with respect to which a share of FNMA stock
is issued in a taxable year beginning
after December 31, 1959 (irrespective of
when the sale is made), the amount realized by the initial holder from the
sale of the mortgage paper is the
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