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United States (other than Puerto Rico)
does not constitute wages and hence is
not subject to withholding, if it is reasonable to believe that at least 80 percent of the remuneration to be paid to
the employee by such employer during
the calendar year will be for such services. The reasonable belief contemplated by section 3401(a)(8)(B) may
be based upon any evidence reasonably
sufficient to induce such belief, even
though such evidence may be insufficient upon closer examination by the
district director or the courts finally
to establish that at least 80 percent of
the remuneration paid by the employer
to the employee during the calendar
year was for services performed within
such a possession of the United States.
(b) This section has no application to
remuneration paid to a citizen of the
United States for services performed in
any possession of the United States as
an employee of the United States or
any agency thereof.
(c) For provisions relating to remuneration for services performed by a
permanent resident of the Virgin Islands,
see
paragraph
(b)(12)
of
§ 31.3401(a)–1.
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§ 31.3401(a)(8)(C)–1 Remuneration for
services performed in Puerto Rico
by citizen of the United States.
(a) Remuneration paid for services
performed within Puerto Rico for an
employer (other than the United States
or any agency thereof) by a citizen of
the United States does not constitute
wages and hence is not subject to withholding, if it is reasonable to believe
that during the entire calendar year
the employee will be a bona fide resident of Puerto Rico. The reasonable belief
contemplated
by
section
3401(a)(8)(C) may be based upon any
evidence reasonably sufficient to induce such belief, even though such evidence may be insufficient upon closer
examination by the district director or
the courts finally to establish that the
employee was a bona fide resident of
Puerto Rico for the entire calendar
year.
(b) The employer may, in the absence
of cause for a reasonable belief to the
contrary, presume that an employee
will be a bona fide resident of Puerto
Rico during the entire calendar year.

(1) Unless the employee is known by
the employer to have maintained his
abode at a place outside Puerto Rico at
some time during the current or the
preceding calendar year; or
(2) In any case where the employee
files with the employer a statement
(containing a declaration under the
penalties of perjury that such statement is true to the best of the employee’s knowledge and belief) that such
employee has at all times during the
current calendar year been a bona fide
resident of Puerto Rico and that he intends to remain a bona fide resident of
Puerto Rico during the entire remaining portion of such current calendar
year.
(c) This section has no application to
remuneration paid to a citizen of the
United States for services performed in
Puerto Rico as an employee of the
United States or any agency thereof.
§ 31.3401(a)(9)–1 Remuneration
for
services performed by a minister of
a church or a member of a religious
order.
(a) In general. Remuneration paid for
services performed by a duly ordained,
commissioned, or licensed minister of a
church in the exercise of his ministry,
or by a member of a religious order in
the exercise of duties required by such
order, is excepted from wages and
hence is not subject to withholding.
(b) Service by a minister in the exercise
of his ministry. Except as provided in
paragraph (c)(3) of this section, service
performed by a minister in the exercise
of his ministry includes the ministration of sacerdotal functions and the
conduct of religious worship, and the
control, conduct, and maintenance of
religious organizations (including the
religious boards, societies, and other
integral agencies of such organizations), under the authority of a religious body constituting a church or
church denomination. The following
rules are applicable in determining
whether services performed by a minister are performed in the exercise of
his ministry:
(1) Whether service performed by a
minister constitutes the conduct of religious worship or the ministration of
sacerdotal functions depends on the
tenents and practices of the particular
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religious body constituting his church
or church denomination.
(2) Service performed by a minister
in the control, conduct, and maintenance of a religious organization relates to directing, managing, or promoting the activities of such organization. Any religious organization is
deemed to be under the authority of a
religious body constituting a church or
church denomination if it is organized
and dedicated to carrying out the
tenents and principles of a faith in accordance with either the requirements
or sanctions governing the creation of
institutions of the faith. The term ‘‘religious organization’’ has the same
meaning and application as is given to
the term for income tax purposes.
(3) (i) If a minister is performing
service in the conduct of religious worship or the ministration of sacerdotal
functions, such service is in the exercise of his ministry whether or not it is
performed for a religious organization.
(ii) The rule in paragraph (b)(3)(i) of
this section may be illustrated by the
following example:
Example. M, a duly ordained minister, is
engaged to perform service as chaplain at N
University. M devotes his entire time to performing his duties as chaplain which include
the conduct of religious worship, offering
spiritual counsel to the university students,
and teaching a class in religion. M is performing service in the exercise of his ministry.
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(4) (i) If a minister is performing
service for an organization which is operated as an integral agency of a religious organization under the authority
of a religious body constituting a
church or church denomination, all
service performed by the minister in
the conduct of religious worship, in the
ministration of sacerdotal functions, or
in the control, conduct, and maintenance of such organization (see paragraph (b)(2) of this section) is in the exercise of his ministry.
(ii) The rule in paragraph (b)(4)(i) of
this section may be illustrated by the
following example:
Example. M, a duly ordained minister, is
engaged by the N Religious Board to serve as
director of one of its departments. He performs no other service. The N Religious
Board is an integral agency of O, a religious
organization operating under the authority

of a religious body constituting a church denomination. M is performing service in the
exercise of his ministry.

(5) (i) If a minister, pursuant to an
assignment or designation by a religious body constituting his church,
performs service for an organization
which is neither a religious organization nor operated as an integral agency
of a religious organization, all service
performed by him, even though such
service may not involve the conduct of
religious worship or the ministration
of sacerdotal functions, is in the exercise of his ministry.
(ii) The rule in subdivision (i) of this
subparagraph may be illustrated by the
following example:
Example. M, a duly ordained minister, is assigned by X, the religious body constituting
his church, to perform advisory service to Y
Company in connection with the publication
of a book dealing with the history of M’s
church denomination. Y is neither a religious organization nor operated as an integral agency of a religious organization. M
performs no other service for X or Y. M is
performing service in the exercise of his ministry.

(c) Service by a minister not in the exercise of his ministry. (1) Section 3401(a)(9)
does not except from wages remuneration for service performed by a duly ordained, commissioned, or licensed minister of a church which is not in the exercise of his ministry.
(2) (i) If a minister is performing
service for an organization which is
neither a religious organization nor operated as an integral agency of a religious organization and the service is
not performed pursuant to an assignment or designation by his ecclesiastical superiors, then only the service
performed by him in the conduct of religious worship or the ministration of
sacerdotal functions is in the exercise
of his ministry. See, however, paragraph (b)(3) of this section.
(ii) The rule in subdivision (i) of this
subparagraph may be illustrated by the
following example:
Example. M, a duly ordained minister, is
engaged by N University to teach history
and mathematics. He performs no other service for N although from time to time he performs marriages and conducts funerals for
relatives and friends. N University is neither
a religious organization nor operated as an
integral agency of a religious organization.

215

VerDate Mar<15>2010

11:45 May 17, 2010

Jkt 220098

PO 00000

Frm 00225

Fmt 8010

Sfmt 8010

Y:\SGML\220098.XXX

220098

§ 31.3401(a)(10)–1

26 CFR Ch. I (4–1–10 Edition)

M is not performing the service for N pursuant to an assignment or designation by his
ecclesiastical superiors. The service performed by M for N University is not in the
exercise of his ministry. However, service
performed by M in performing marriages and
conducting funerals is in the exercise of his
ministry.
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(3) Service performed by a duly ordained, commissioned, or licensed minister of a church as an employee of the
United States, or a State, Territory, or
possession of the United States, or the
District of Columbia, or a foreign government, or a political subdivision of
any of the foregoing, is not considered
to be in the exercise of his ministry for
purposes of the collection of income
tax at source on wages, even though
such service may involve the ministration of sacerdotal functions or the conduct of religious worship. Thus, for example, service performed by an individual as a chaplain in the Armed
Forces of the United States is considered to be performed by a commissioned officer in his capacity as such,
and not by a minister in the exercise of
his ministry. Similarly, service performed by an employee of a State as a
chaplain in a State prison is considered
to be performed by a civil servant of
the State and not by a minister in the
exercise of his ministry.
(d) Service in the exercise of duties required by a religious order. Service performed by a member of a religious
order in the exercise of duties required
by such order includes all duties required of the member by the order. The
nature or extent of such service is immaterial so long as it is a service which
he is directed or required to perform by
his ecclesiastical superiors.
§ 31.3401(a)(10)–1 Remuneration
for
services in delivery or distribution
of newspapers, shopping news, or
magazines.
(a) Services of individuals under age 18.
Remuneration for services performed
by an employee under the age of 18 in
the delivery or distribution of newspapers, or shopping news, not including
delivery or distribution (as, for example, by a regional distributor) to any
point for subsequent delivery or distribution, is excepted from wages and
hence is not subject to withholding.
Thus, remuneration for services per-

formed by an employee under the age
of 18 in making house-to-house delivery
or sale of newspapers or shopping news,
including handbills and other similar
types of advertising material, is excepted from wages. The remuneration
is excepted irrespective of the form or
method thereof. Remuneration for incidental services by the employee who
makes the house-to-house delivery,
such as services in assembling newspapers, is considered to be within the
exception. The exception continues
only during the time that the employee
is under the age of 18.
(b) Services of individuals of any age.
Remuneration for services performed
by an employee in, and at the time of,
the sale of newspapers or magazines to
ultimate consumers under an arrangement under which the newspapers or
magazines are to be sold by him at a
fixed price, his remuneration being
based on the retention of the excess of
such price over the amount at which
the newspapers or magazines are
charged to him, is excepted from wages
and hence is not subject to withholding. The remuneration is excepted
whether or not the employee is guaranteed a minimum amount or remuneration, or is entitled to be credited with
the unsold newspapers or magazines
turned back. Moreover, the remuneration is excepted without regard to the
age of the employee. Remuneration for
services performed other than at the
time of sale to the ultimate consumer
is not within the exception. Thus, remuneration for services of a regional
distributor which are antecedent to but
not immediately part of the sale to the
ultimate consumer is not within the
exception. However, remuneration for
incidental services by the employee
who makes the sale to the ultimate
consumer, such as services in assembling newspapers or in taking newspapers or magazines to the place of
sale, is considered to be within the exception.
§ 31.3401(a)(11)–1 Remuneration other
than in cash for service not in the
course of employer’s trade or business.
(a) Remuneration paid in any medium other than cash for services not
in the course of the employer’s trade or
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