§ 31.3401(a)(5)–1

26 CFR Ch. I (4–1–10 Edition)

wwoods2 on DSK1DXX6B1PROD with CFR

days (whether or not consecutive) during such calendar quarter; or
(2) Such individual was regularly employed (as determined under paragraph
(d)(1) of this section) by such employer
in the performance of service not in the
course of the employer’s trade or business during the preceding calendar
quarter.
(e) In determining whether an employee has performed service not in the
course of the employer’s trade or business on at least 24 days during a calendar quarter, there shall be counted
as one day—
(1) Any day or portion thereof on
which the employee actually performs
such service; and
(2) Any day or portion thereof on
which the employee does not perform
service of the prescribed character but
with respect to which cash remuneration is paid or payable to the employee
for such service, such as a day on
which the employee is sick or on vacation.
An employee who on a particular day
reports for work and, at the direction
of his employer, holds himself in readiness to perform service not in the
course of the employer’s trade or business shall be considered to be engaged
in the actual performance of such service on that day. For purposes of this
exception, a day is a continuous period
of 24 hours commencing at midnight
and ending at midnight.
§ 31.3401(a)(5)–1 Remuneration
for
services for foreign government or
international organization.
(a) Services for foreign government. (1)
Remuneration paid for services performed as an employee of a foreign
government is excepted from wages and
hence is not subject to withholding.
The exception includes not only remuneration paid for services performed by
ambassadors, ministers, and other diplomatic officers and employees but also
remuneration paid for services performed as a consular or other officer or
employee of a foreign government or as
a nondiplomatic representative of such
a government. However, the exception
does not include remuneration for services performed for a corporation created or organized in the United States
or under the laws of the United States

or any State (including the District of
Columbia or the Territory of Alaska or
Hawaii) or of Puerto Rico even though
such corporation is wholly owned by
such a government.
(2) The citizenship or residence of the
employee and the place where the services are performed are immaterial for
purposes of the exception.
(b) Services for international organization. (1) Subject to the provisions of
section 1 of the International Organizations Immunities Act (22 U.S.C. 288),
remuneration paid for services performed within or without the United
States by an employee for an international organization as defined in section 7701(a)(18) is excepted from wages
and hence is not subject to withholding. The term ‘‘employee’’ as used
in the preceding sentence includes not
only an employee who is a citizen or
resident of the United States but also
an employee who is a nonresident alien
individual. The term ‘‘employee’’ also
includes an officer. An organization
designated by the President through
appropriate Executive order as entitled
to enjoy the privileges, exemptions,
and immunities provided in the International Organizations Immunities Act
may enjoy the benefits of the exclusion
from wages with respect to remuneration paid for services performed for
such organization prior to the date of
the issuance of such Executive order, if
(i) the Executive order does not provide
otherwise and (ii) the organization is a
public international organization in
which the United States participates,
pursuant to a treaty or under the authority of an act of Congress authorizing such participation or making an
appropriation for such participation, at
the time such services are performed.
(2) Section 7701(a)(18) provides as follows:
SEC. 7701. Definitions. (a) When used in this
title, where not otherwise distinctly expressed or manifestly incompatible with the
intent thereof—
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(18) International organization. The term
‘‘international organization’’ means a public
international organization entitled to enjoy
privileges, exemptions, and immunities as an
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international organization under the International Organizations Immunities Act (22
U.S.C. 288–288f).

(3) Section 1 of the International Organizations Immunities Act provides as
follows:
SECTION 1. [International Organizations Immunities Act.] For the purposes of this title
[International Organizations Immunities
Act], the term ‘‘international organization’’
means a public international organization in
which the United States participates pursuant to any treaty or under the authority of
any Act of Congress authorizing such participation or making an appropriation for
such participation, and which shall have
been designated by the President through appropriate Executive order as being entitled
to enjoy the privileges, exemptions, and immunities herein provided. The President
shall be authorized, in the light of the functions performed by any such international
organization, by appropriate Executive order
to withhold or withdraw from any such organization or its officers or employees any of
the privileges, exemption, and immunities
provided for in this title (including the
amendments made by this title) or to condition or limit the enjoyment by any such organization or its officers or employees of any
such privilege, exemption, or immunity. The
President shall be authorized, if in his judgment such action should be justified by reason of the abuse by an international organization or its officers and employees of the
privileges, exemptions, and immunities herein provided or for any other reason, at any
time to revoke the designation of any international organization under this section,
whereupon the international organization in
question shall cease to be classed as an international organization for the purposes of
this title.
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§ 31.3401(a)(6)–1 Remuneration
for
services of nonresident alien individuals.
(a) In general. All remuneration paid
after December 31, 1966, for services
performed by a nonresident alien individual, if such remuneration otherwise
constitutes wages within the meaning
of § 31.3401(a)–1 and if such remuneration is effectively connected with the
conduct of a trade or business within
the United States, is subject to withholding under section 3402 unless excepted from wages under this section.
In regard to wages paid under this section after February 28, 1979, the term
‘‘nonresident alien individual’’ does not
include a nonresident alien individual

treated as a resident under section 6013
(g) or (h).
(b) Remuneration for services performed
outside the United States. Remuneration
paid to a nonresident alien individual
(other than a resident of Puerto Rico)
for services performed outside the
United States is excepted from wages
and hence is not subject to withholding.
(c) Remuneration for services of residents of Canada or Mexico who enter and
leave the United States at frequent intervals—(1) Transportation service. Remuneration paid to a nonresident alien individual who is a resident of Canada or
Mexico and who, in the performance of
his duties in transportation service between points in the United States and
points in such foreign country, enters
and leaves the United States at frequent intervals, is excepted from wages
and hence is not subject to withholding. This exception applies to personnel engaged in railroad, bus, truck,
ferry, steamboat, aircraft, or other
transportation services and applies
whether the employer is a domestic or
foreign entity. Thus, the remuneration
of a nonresident alien individual who is
a resident of Canada and an employee
of a domestic railroad, for services as a
member of the crew of a train operating between points in Canada and
points in the United States, is not subject to withholding under section 3402.
(2) Service on international projects.
Remuneration paid to a nonresident
alien individual who is a resident of
Canada or Mexico and who, in the performance of his duties in connection
with the construction, maintenance, or
operation of a waterway, viaduct, dam,
or bridge traversed by, or traversing,
the boundary between the United
States and Canada or the boundary between the United States and Mexico, as
the case may be, enters and leaves the
United States at frequent intervals, is
excepted from wages and hence is not
subject to withholding. Thus, the remuneration of a nonresident alien individual who is a resident of Canada, for
services as an employee in connection
with the construction, maintenance, or
operation of the Saint Lawrence Seaway and who, in the performance of
such services, enters and leaves the
United States at frequent intervals, is
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