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performed by an employee in the em-
ploy of a fraternal beneficiary society,
order, or association exempt from in-
come tax under section 501(a) are ex-
cepted from employment if the services
are performed before 1962 or if remu-
neration for the services is paid before
1962:

(1) Services performed away from the
home office of such a society, order, or
association in connection with the col-
lection of dues or premiums for such
society, order, or association; and

(2) Ritualistic services (wherever per-

formed) in connection with such a soci-
ety, order, or association.
For purposes of the paragraph the
amount of the remuneration for serv-
ices performed by the employee in the
calendar quarter is immaterial; the
tests are the character of the organiza-
tion in whose employ the services are
performed, the type of services, and, in
the case of collection of dues or pre-
miums, the place where the services
are performed.

(d) Students employed before 1962. (1)
Services performed in the employ of an
organization exempt from income tax
under section 501(a) (other than an or-
ganization described in section 401(a))
or under section 521 by a student who is
enrolled and is regularly attending
classes at a school, college, or univer-
sity, are excepted from employment if
the services are performed before 1962
or if remuneration for the services is
paid before 1962. For purposes of this
paragraph, the amount of remunera-
tion for services performed by the em-
ployee in the calendar quarter, the
type of services, and the place where
the services are performed are immate-
rial; the tests are the character of the
organization in whose employ the serv-
ices are performed and the status of
the employee as a student enrolled and
regularly attending classes at a school,
college, or university.

(2) The term ‘‘school, college, or uni-
versity’’ as used in this paragraph is to
be taken in its commonly or generally
accepted sense. For provisions relating
to services performed before 1962 by a
student enrolled and regularly attend-
ing classes at a school, college, or uni-
versity not exempt from income tax in
the employ of such school, college, or
university, see paragraph (b) of
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§31.3306(c)(10)-2. For provisions relating
to services performed after 1961 by a
student enrolled and regularly attend-
ing classes at a school, college, or uni-
versity in the employ of such school,
college, or university, see paragraph (a)
or §31.3306(c)(10)-2.

(e) Services performed before 1962 in em-
ploy of agricultural or horticultural orga-
nication exempt from income tax. (1)
Services performed by an employee in
the employ of an agricultural or horti-
cultural organization which is de-
scribed in section 501(c)(5) and the reg-
ulations thereunder and which is ex-
empt from income tax under section
501(a) are excepted from employment if
the services are performed before 1962
or if remuneration for the services is
paid before 1962.

(2) For purposes of this paragraph,
the type of services performed by the
employee, the amount of remuneration
for the services, and the place where
the services are performed are immate-
rial; the test is the character of the or-
ganization in whose employ the serv-
ices are performed.

[T.D. 6658, 28 FR 6639, June 27, 1963]

§31.3306(c)(10)-2 Services of student
in employ of school, college, or uni-
versity.

(a) Services performed after 1961. Serv-
ices performed after 1961 in the employ
of a school, college, or university, by a
student who is enrolled and is regu-
larly attending classes at the school,
college, or university, are excepted
from employment (whether or not the
school, college, or university is exempt
from income tax), if remuneration for
the services is paid after 1961.

(b) Services performed before 1962. Serv-
ices performed in the employ of a
school, college, or university not ex-
empt from income tax under section
501(a), by a student who is enrolled and
is regularly attending classes at the
school, college, or university, are ex-
cepted from employment if the services
are performed before 1962 or if remu-
neration for the services is paid before
1962.

(c) General rule. (1) For purposes of
this section, the tests are the character
of the organization in the employ of
which the services are performed and
the status of the employee as a student
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enrolled and regularly attending class-
es at the school, college, or university
described in paragraph (c)(2) of this
section, in the employ of which the em-
ployee performs the services. If an em-
ployee has the status of a student with-
in the meaning of paragraph (d) of this
section, the type of services performed
by the employee, the place where the
services are performed, and the amount
of remuneration for services performed
by the employee are not material.

(2) School, college, or university. An or-
ganization is a school, college, or univer-
sity within the meaning of section
3306(c)(10)(B) if its primary function is
the presentation of formal instruction,
it normally maintains a regular fac-
ulty and curriculum, and it normally
has a regularly enrolled body of stu-
dents in attendance at the place where
its educational activities are regularly
carried on. See section 170(b)(1)(A)(ii)
and the regulations thereunder.

(d) Student Status—general rule.
Whether an employee has the status of
a student within the meaning of sec-
tion 3306(c)(10)(B) performing the serv-
ices shall be determined based on the
relationship of the employee with the
organization for which the services are
performed. In order to have the status
of a student within the meaning of sec-
tion 3306(c)(10)(B), the employee must
perform services in the employ of a
school, college, or university described
in paragraph (c)(2) of this section at
which the employee is enrolled and
regularly attending classes in pursuit
of a course of study within the mean-
ing of paragraphs (d)(1) and (2) of this
section. In addition, the employee’s
services must be incident to and for the
purpose of pursuing a course of study
at such school, college, or university
within the meaning of paragraph (d)(3)
of this section.

(1) Enrolled and regularly attending
classes. An employee must be enrolled
and regularly attending classes at a
school, college, or university within
the meaning of paragraph (c)(2) of this
section at which the employee is em-
ployed to have the status of a student
within the meaning of section
3306(c)(10)(B). An employee is enrolled
within the meaning of section
3306(c)(10)(B) if the employee is reg-
istered for a course or courses cred-
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itable toward an educational credential
described in paragraph (d)(2) of this
section. In addition, the employee
must be regularly attending classes to
have the status of a student. For pur-
poses of this paragraph (d)(1), a class is
an instructional activity led by a fac-
ulty member or other qualified indi-
vidual hired by the school, college, or
university within the meaning of para-
graph (c)(2) of this section for identi-
fied students following an established
curriculum. The frequency of these and
similar activities determines whether
an employee may be considered to be
regularly attending classes.

(2) Course of study. An employee must
be pursuing a course of study in order
to have the status of a student within
the meaning of section 3306(c)(10)(B). A
course of study is one or more courses
the completion of which fulfills the re-
quirements necessary to receive an
educational credential granted by a
school, college, or university within
the meaning of paragraph (c)(2) of this
section. For purposes of this para-
graph, an educational credential is a
degree, certificate, or other recognized
educational credential granted by an
organization described in paragraph
(c)(2) of this section. In addition, a
course of study is one or more courses
at a school, college or university with-
in the meaning of paragraph (c)(2) of
this section the completion of which
fulfills the requirements necessary for
the employee to sit for an examination
required to receive certification by a
recognized organization in a field.

(3) Incident to and for the purpose of
pursuing a course of study. (i) General
rule. An employee’s services must be
incident to and for the purpose of pur-
suing a course of study in order for the
employee to have the status of a stu-
dent. Whether an employee’s services
are incident to and for the purpose of
pursuing a course of study shall be de-
termined on the basis of the relation-
ship of the employee with the organiza-
tion for which such services are per-
formed as an employee. The edu-
cational aspect of the relationship be-
tween the employer and the employee,
as compared to the service aspect of
the relationship, must be predominant
in order for the employee’s services to
be incident to and for the purpose of
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pursuing a course of study. The edu-
cational aspect of the relationship is
evaluated based on all the relevant
facts and circumstances related to the
educational aspect of the relationship.
The service aspect of the relationship
is evaluated based on all the relevant
facts and circumstances related to the
employee’s employment. The evalua-
tion of the service aspect of the rela-
tionship is not affected by the fact that
the services performed by the employee
may have an educational, instruc-
tional, or training aspect. Except as
provided in paragraph (d)(3)(iii) of this
section, whether the educational as-
pect or the service aspect of an em-
ployee’s relationship with the em-
ployer is predominant is determined by
considering all the relevant facts and
circumstances. Relevant factors in
evaluating the educational and service
aspects of an employee’s relationship
with the employer are described in
paragraphs (d)(3)(iv) and (v) of this sec-
tion respectively. There may be facts
and circumstances that are relevant in
evaluating the educational and service
aspects of the relationship in addition
to those described in paragraphs
(d)(B)(iv) and (v) of this section.

(i1) Student status determined with re-
spect to each academic term. Whether an
employee’s services are incident to and
for the purpose of pursuing a course of
study is determined separately with re-
spect to each academic term. If the rel-
evant facts and circumstances with re-
spect to an employee’s relationship
with the employer change significantly
during an academic term, whether the
employee’s services are incident to and
for the purpose of pursuing a course of
study is reevaluated with respect to
services performed during the remain-
der of the academic term.

(iii) Fuli-time employee. The services
of a full-time employee are not inci-
dent to and for the purpose of pursuing
a course of study. The determination of
whether an employee is a full-time em-
ployee is based on the employer’s
standards and practices, except regard-
less of the employer’s classification of
the employee, an employee whose nor-
mal work schedule is 40 hours or more
per week is considered a full-time em-
ployee. An employee’s normal work
schedule is not affected by increases in
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hours worked caused by work demands
unforeseen at the start of an academic
term. However, whether an employee is
a full-time employee is reevaluated for
the remainder of the academic term if
the employee changes employment po-
sitions with the employer. An employ-
ee’s work schedule during academic
breaks is not considered in determining
whether the employee’s normal work
schedule is 40 hours or more per week.
The determination of the employee’s
normal work schedule is not affected
by the fact that the services performed
by the individual may have an edu-
cational, instructional, or training as-
pect.

(iv) Evaluating educational aspect. The
educational aspect of an employee’s re-
lationship with the employer is evalu-
ated based on all the relevant facts and
circumstances related to the edu-
cational aspect of the relationship. The
educational aspect of an employee’s re-
lationship with the employer is gen-
erally evaluated based on the employ-
ee’s course workload. Whether an em-
ployee’s course workload is sufficient
in order for the employee’s employ-
ment to be incident to and for the pur-
pose of pursuing a course of study de-
pends on the particular facts and cir-
cumstances. A relevant factor in evalu-
ating an employee’s course workload is
the employee’s course workload rel-
ative to a full-time course workload at
the school, college or university within
the meaning of paragraph (c)(2) of this
section at which the employee is en-
rolled and regularly attending classes.

(v) Evaluating service aspect. The serv-
ice aspect of an employee’s relation-
ship with the employer is evaluated
based on the facts and circumstances
related to the employee’s employment.
Services of an employee with the sta-
tus of a full-time employee within the
meaning of paragraph (d)(3)(iii) of this
section are not incident to and for the
purpose of pursuing a course of study.
Relevant factors in evaluating the
service aspect of an employee’s rela-
tionship with the employer are de-
scribed in paragraphs (d)(3)(v)(A), (B),
and (C) of this section.

(A) Normal work schedule and hours
worked. If an employee is not a full-
time employee within the meaning of
paragraph (d)(3)(iii) of this section,
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then the employee’s normal work
schedule and number of hours worked
per week are relevant factors in evalu-
ating the service aspect of the employ-
ee’s relationship with the employer. As
an employee’s normal work schedule or
actual number of hours worked ap-
proaches 40 hours per week, it is more
likely that the service aspect of the
employee’s relationship with the em-
ployer is predominant. The determina-
tion of the employee’s normal work
schedule and actual number of hours
worked is not affected by the fact that
some of the services performed by the
individual may have an educational,
instructional, or training aspect.

(B) Professional employee. (1) If an em-
ployee has the status of a professional
employee, then that suggests that the
service aspect of the employee’s rela-
tionship with the employer is predomi-
nant. A professional employee is an
employee—

(1) Whose primary duty consists of
the performance of work requiring
knowledge of an advanced type in a
field of science or learning customarily
acquired by a prolonged course of spe-
cialized intellectual instruction and
study, as distinguished from a general
academic education, from an appren-
ticeship, and from training in the per-
formance of routine mental, manual, or
physical processes;

(i1) Whose work requires the con-
sistent exercise of discretion and judg-
ment in its performance; and

(7i1) Whose work is predominantly in-
tellectual and varied in character (as
opposed to routine mental, manual,
mechanical, or physical work) and is of
such character that the output pro-
duced or the result accomplished can-
not be standardized in relation to a
given period of time.

(2) Licensed, professional employee. If
an employee is a licensed, professional
employee, then that further suggests
the service aspect of the employee’s re-
lationship with the employer is pre-
dominant. An employee is a licensed,
professional employee if the employee
is required to be licensed under state or
local law to work in the field in which
the employee performs services and the
employee is a professional employee
within the meaning of paragraph
(A)(B)(v)(B)(1) of this section.
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(C) Employment Benefits. Whether an
employee is eligible to receive employ-
ment benefits is a relevant factor in
evaluating the service aspect of an em-
ployee’s relationship with the em-
ployer. For example, eligibility to re-
ceive vacation, paid holiday, and paid
sick leave benefits; eligibility to par-
ticipate in a retirement plan described
in section 401(a); or eligibility to re-
ceive employment benefits such as re-
duced tuition, or benefits under section
79 (life insurance), 127 (qualified edu-
cational assistance), 129 (dependent
care assistance programs), or 137 (adop-
tion assistance) suggest that the serv-
ice aspect of an employee’s relation-
ship with the employer is predominant.
Eligibility to receive health insurance
employment benefits is not considered
in determining whether the service as-
pect of an employee’s relationship with
the employer is predominant. The
weight to be given the fact that an em-
ployee is eligible for a particular ben-
efit may vary depending on the type of
employment benefit. For example, eli-
gibility to participate in a retirement
plan is generally more significant than
eligibility to receive a dependent care
employment benefit. Additional weight
is given to the fact that an employee is
eligible to receive an employment ben-
efit if the benefit is generally provided
by the employer to employees in posi-
tions generally held by non-students.

(e) Effective date. Paragraphs (c) and
(d) of this section apply to services per-
formed on or after April 1, 2005.

[T.D. 6658, 28 FR 6640, June 27, 1963, as
amended by T.D. 9167, 69 FR 76410, Dec. 21,
2004]

§31.3306(c)(10)-3 Services before 1962
in employ of certain employees’
beneficiary associations.

(a) Voluntary employees’ beneficiary as-
sociations. Services performed by an
employee in the employ of a voluntary
employees’ beneficiary association pro-
viding for the payment of life, sick, ac-
cident, or other benefits to the mem-
bers of such association or their de-
pendents are excepted from employ-
ment if—

(1) No part of its net earnings inures
(other than through such payments) to
the benefit of any private shareholder
or individual,
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