Internal Revenue Service, Treasury

§ 31.3306(c)–2

§ 31.3306(b)(13)–1 Payments or benefits
under a qualified educational assistance program.
The term ‘‘wages’’ does not include
any payment made, or benefit furnished, to or for the benefit of an employee in a taxable year beginning
after December 31, 1978, if at the time
of such payment or furnishing it is reasonable to believe that the employee
will be able to exclude such payment or
benefit from income under section 127.
[T.D. 7898, 48 FR 31019, July 6, 1983]
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§ 31.3306(c)–1 Employment;
services
performed before 1955.
(a) Services performed after 1938 and
before 1955 constitute employment
under section 3306(c) if such services
were employment under the law applicable to the period in which they were
performed.
(b) The tax applies with respect to remuneration paid by an employer after
1954 for services performed after 1938
and before 1955, as well as for services
performed after 1954, to the extent that
the remuneration and services constitute wages and employment. See
§§ 31.3306(b)–1 to 31.3306(b)(8)–1, inclusive, relating to wages.
(c) Determination of whether services performed after 1938 and before
1955 constitute employment shall be
made in accordance with the provisions
of law applicable to the period in which
they were performed and of the regulations thereunder. The regulations applicable in determining whether services performed after 1938 and before
1955 constitute employment are as follows:
(1) Services performed in 1939—26
CFR (1939) Part 400 (Regulations 90).
(2) Services performed after 1939 and
before 1955—26 CFR (1939) Part 403
(Regulations 107).
§ 31.3306(c)–2 Employment;
services
performed after 1954.
(a) In general. Whether services performed after 1954 constitute employment is determined under subsections
(c) and (n) of section 3306.
(b) Services performed within the
United States. Services performed after
1954 within the United States (see
§ 31.3306(j)–1) by an employee for the
person employing him, unless specifi-

cally excepted under section 3306(c),
constitute employment. With respect
to services performed within the
United States, the place where the contract of service is entered into is immaterial. The citizenship or residence
of the employee or of the person employing him also is immaterial except
to the extent provided in any specific
exception from employment. Thus, the
employee and the person employing
him may be citizens and residents of a
foreign country and the contract of
service may be entered into in a foreign country, and yet, if the employee
under such contract performs services
within the United States, there may be
to that extent employment.
(c) Services performed outside the
United States—(1) In general. Except as
provided in subparagraph (2) of this
paragraph, services performed outside
the United States (see § 31.3306(j)–1) do
not constitute employment.
(2) On or in connection with an American vessel or American aircraft. (i) This
subparagraph relates to services performed after 1954 ‘‘on or in connection
with’’ an American vessel, and to services performed after 1961 ‘‘on or in connection with’’ an American aircraft to
the extent that the remuneration for
the latter services is paid after 1961.
Such services performed outside the
United States by an employee for the
person employing him constitute employment if:
(a) The employee is also employed
‘‘on and in connection with’’ such vessel or aircraft when outside the United
States; and
(b) The services are performed under
a contract of service, between the employee and the person employing him,
which is entered into within the United
States, or during the performance of
the contract under which the services
are performed and while the employee
is employed on the vessel or aircraft it
touches at a port within the United
States; and
(c) The services are not excepted
under section 3306(c). (See particularly
§ 31.3306(c)(17)–1, relating to fishing.)
(ii) An employee performs services on
and in connection with the vessel or
aircraft if he performs services on the
vessel or aircraft which are also in connection with the vessel or aircraft.
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§ 31.3306(c)–3

26 CFR Ch. I (4–1–10 Edition)

Services performed on the vessel by
employees as officers or members of
the crew, or as employees of concessionaires, of the vessel, for example,
are
performed
under
such
circumstances, since the services are also
connected with the vessel. Similarly,
services performed on the aircraft by
employees as officers or members of
the crew of the aircraft are performed
on and in connection with such aircraft. Services may be performed on
the vessel or aircraft, however, which
have no connection with it, as in the
case of services performed by an employee while on the vessel or aircraft
merely as a passenger in the general
sense. For example, the services of a
buyer in the employ of a department
store while he is a passenger on a vessel are not in connection with the vessel.
(iii) If services are performed by an
employee ‘‘on and in connection with’’
an American vessel or American aircraft when outside the United States
and the conditions in (b) and (c) of
paragraph (c)(2)(i) of this section are
met, then the services of that employee
performed on or in connection with the
vessel or aircraft constitute employment. The expression ‘‘on or in connection with’’ refers not only to services
performed on the vessel or aircraft but
also to services connected with the vessel or aircraft which are not actually
performed on it (for example, shore
services performed as officers or members of the crew, or as employees of
concessionaires, of the vessel).
(iv) Services performed by a member
of the crew or other employee whose
contract of service is not entered into
within the United States, and during
the performance of which and while the
employee is employed on the vessel or
aircraft it does not touch at a port
within the United States, do not constitute employment, notwithstanding
that service performed by other members of the crew or other employees on
or in connection with the vessel or aircraft may constitute employment.
(v) A vessel includes every description of watercraft, or other contrivance, used as a means of transportation
on water. An aircraft includes every
description of craft, or other contrivance, used as a means of transportation

through the air. In the case of an aircraft, the term ‘‘port’’ means an airport. An airport means an area on land
or water used regularly by aircraft for
receiving or discharging passengers or
cargo. For definitions of ‘‘American
vessel’’ and ‘‘American aircraft’’, see
§ 31.3306(m)–1.
(vi) With respect to services performed outside the United States on or
in connection with an American vessel
or American aircraft, the citizenship or
residence of the employee is immaterial, and the citizenship or residence of
the employer is material only in case it
has a bearing in determining whether a
vessel is an American vessel.
[T.D. 6658, 28 FR 6636, June 27, 1963]

§ 31.3306(c)–3 Employment;
excepted
services in general.
(a) Services performed by an employee for the person employing him do
not constitute employment for purposes of the tax if they are specifically
excepted from employment under any
of the numbered paragraphs of section
3306(c). Services so excepted do not
constitute employment for purposes of
the tax even though they are performed within the United States, or are
performed outside the United States on
or in connection with an American vessel or American aircraft. If not otherwise provided in the regulations relating to the numbered paragraphs of section 3306(c), such regulations apply
with respect to services performed
after 1954.
(b) The exception attaches to the
services performed by the employee
and not to the employee as an individual; that is, the exception applies
only to the services rendered by the
employee in an excepted class.
Example. A is an individual who is employed part time by B to perform services
which constitutes ‘‘agricultural labor’’ (see
§ 31.3306 (k)–1). A is also employed by C part
time to perform services as a grocery clerk
in a store owned by him. While A’s services
which constitute ‘‘agricultural labor’’ are expected, the exception does not embrace the
services performed by A as a grocery clerk in
the employ of C and the latter services are
not excepted from employment.

(c) For provisions relating to the circumstances under which services which
are excepted are nevertheless deemed
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