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§ 31.3121(b)(19)–1
(15) The term ‘‘immigrant’’ means every
alien except an alien who is within one of the
following classes of nonimmigrant aliens—

specified rate of pay or is to receive a
fixed sum of money or a stipulated
quantity of the commodities to be produced, without regard to the amount
actually produced, as distinguished
from a proportionate share of the crop
or livestock, or the proceeds therefrom,
the services performed by such individual in the production of such crop or
livestock is not within the exception.
(c) For provisions relating to the status, under the Self-Employment Contributions Act of 1954, of the services
which are excepted from ‘‘employment’’ under this section, see the regulations under section 1402(a) in Part 1
of this chapter (Income Tax Regulations).
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*

*

*

*

(H) An alien having a residence in a foreign
country which he has no intention of abandoning (i) who is of distinguished merit and
ability and who is coming temporarily to the
United States to perform temporary services
of an exceptional nature requiring merit and
ability; or (ii) who is coming temporarily to
the United States to perform other temporary services or labor, if unemployed persons capable of performing such service or
labor cannot be found in this country; or (iii)
who is coming temporarily to the United
States as an industrial trainee;
[T.D. 6744, 29 FR 8313, July 2, 1964]

[T.D. 6744, 29 FR 8313, July 2, 1964]

§ 31.3121(b)(19)–1 Services
nonresident aliens.

§ 31.3121(b)(17)–1 Services in employ
of Communist organization.
The term ‘‘employment’’ does not include services performed in the employ
of any organization in any calendar
quarter beginning after June 30, 1956,
and during any part of which such organization is registered, or there is in
effect a final order of the Subversive
Activities Control Board requiring
such organization to register, under
the Internal Security Act of 1950 (50
U.S.C. 781 et seq.), as amended, as a
Communist-action
organization,
a
Communist-front organization, or a
Communist-infiltrated organization.
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§ 31.3121(b)(18)–1 Services performed
by a resident of the Republic of the
Philippines while temporarily in
Guam.
(a) Services performed after 1960 by a
resident of the Republic of the Philippines while in Guam on a temporary
basis as a nonimmigrant alien admitted to Guam pursuant to section
101(a)(15)(H)(ii) of the Immigration and
Nationality Act (8 U.S.C. 1101) are excepted from employment.
(b) Section 101(a)(15)(H) of the Immigration and Nationality Act provides
as follows:
SEC. 101. Definitions. [Immigration and Nationality Act (66 Stat. 166)]
(a) As used in this chapter—
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*
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certain

(a) (1) Services performed after 1961
by a nonresident alien individual who
is temporarily present in the United
States as a nonimmigrant under subparagraph (F) or (J) of section 101(a)(15)
of the Immigration and Nationality
Act (8 U.S.C. 1101), as amended, are excepted from employment if the services
are performed to carry out a purpose
for which the individual was admitted.
For purposes of this section an alien
individual who is temporarily present
in the United States as a nonimmigrant under such subparagraph
(F) or (J) is deemed to be a nonresident
alien individual. The preceding sentence does not apply to the extent it is
inconsistent with section 7701(b) and
the regulations under that section. A
nonresident alien individual who is
temporarily present in the United
States as a nonimmigrant under such
subparagraph (J) includes an alien individual admitted to the United States
as an ‘‘exchange visitor’’ under section
201 of the United States Information
and Educational Exchange Act of 1948
(22 U.S.C. 1446).
(2) If services are performed by a nonresident alien individual’s alien spouse
or minor child, who is temporarily
present in the United States as a nonimmigrant under subparagraph (F) or
(J) of section 101(a)(15) of the Immigration and Nationality Act, as amended,
the services are not deemed for purposes of this section to be performed to

[T.D. 6744, 29 FR 8313, July 2, 1964]
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§ 31.3121(b)(20)–1

26 CFR Ch. I (4–1–10 Edition)
alien if accompanying him or following to
join him.

carry out a purpose for which such individual was admitted. The services of
such spouse or child are excepted from
employment under this section only if
the spouse or child was admitted for a
purpose specified in such subparagraph
(F) or (J) and if the services are performed to carry out such purpose.
(b) Section 101 of the Immigration
and Nationality Act (8 U.S.C. 1101), as
amended, provides in part as follows:

*

*

*

*

wwoods2 on DSK1DXX6B1PROD with CFR

*

*

*

*

§ 31.3121(b)(20)–1 Service
performed
on a boat engaged in catching fish.
(a) In general. (1) Service performed
on or after December 31, 1954, by an individual on a boat engaged in catching
fish or other forms of aquatic animal
life (hereinafter ‘‘fish’’) are excepted
from employment if—
(i) The individual receives a share of
the boat’s (or boats’ for a fishing operation involving more than one boat)
catch of fish or a share of the proceeds
from the sale of the catch,
(ii) The amount of the individual’s
share depends solely on the amount of
the boat’s (or boats’ for a fishing operation involving more than one boat)
catch of fish.
(iii) The individual does not receive
and is not entitled to receive, any cash
remuneration, other than remuneration that is described in sub-division (1)
of this subparagraph, and
(iv) The crew of the boat (or of each
boat from which the individual receives a share of the catch) normally is
made up of fewer than 10 individuals.
(2) The requirement of paragraph
(a)(1)(ii) is not satisfied if there exists
an agreement with the boat’s (or
boats’) owner or operator by which the
individual’s remuneration is determined partially or fully by a factor not
dependent on the size of the catch. For
example, if a boat is operated under a
remuneration arrangement, e.g., a collective agreement which specifies that
crew members, in addition to receiving
a share of the catch, are entitled to an
hourly wage for repairing nets, regardless of whether this wage is actually
paid, then all the crew members covered by the arrangement are entitled
to receive cash remuneration other
than a share of the catch and their
services are not excepted from employment by section 3121(b)(20).

*

*

(J) An alien having a residence in a foreign
country which he has no intention of abandoning who is a bona fide student, scholar,
trainee, teacher, professor, research assistant, specialist, or leader in a field of specialized knowledge or skill, or other person of
similar description, who is coming temporarily to the United States as a participant
in a program designated by the Secretary of
State, for the purpose of teaching, instructing or lecturing, studying, observing, conducting research, consulting, demonstrating
special skills, or receiving training, and the
alien spouse and minor children of any such
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[T.D. 6744, 29 FR 8313, July 2, 1964, as amended by T.D. 8411, 57 FR 15241, Apr. 27, 1992]

(F) (i) An alien having a residence in a foreign country which he has no intention of
abandoning, who is a bona fide student qualified to pursue a full course of study and who
seeks to enter the United States temporarily
and solely for the purpose of pursuing such a
course of study at an established institution
of learning or other recognized place of study
in the United States, particularly designated
by him and approved by the Attorney General after consultation with the Office of
Education of the United States, which institution or place of study shall have agreed to
report to the Attorney General the termination of attendance of each nonimmigrant
student, and if any such institution of learning or place of study fails to make reports
promptly the approval shall be withdrawn,
and (ii) the alien spouse and minor children
of any such alien if accompanying him or following to join him;

*

*

(Sec. 101, Immigration and Nationality Act,
as amended by sec. 101, Act of June 27, 1952,
66 Stat. 166; sec. 109, Act of Sept. 21, 1961, 75
Stat. 534)

SEC. 101. Definitions. [Immigration and Nationality Act (68 Stat. 166)]
(a) As used in this chapter—* * *
(15) The term ‘‘immigrant’’ means every
alien except an alien who is within one of the
following classes of nonimmigrant aliens—
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