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§ 5.1502–45
subsidiary at the close of the subsidiary’s taxable year does not include any
amount which would not be taken into
account under section 465 were the subsidiary not a separate corporation.
Thus, for example, if the amount a parent is at risk in the activity of a subsidiary is attributable to nonrecourse
financing, the amount at risk is not
more than the fair market value of the
property (other than the subsidiary’s
stock or debt or assets) pledged as security.
(2) Guarantees. If a parent guarantees
a loan by a person other than a member to a subsidiary, the loan increases
the amount the parent is at risk in the
activity of the subsidiary.
(c) Application of section 465. This section applies in a manner consistent
with the provisions of section 465.
Thus, for example, the recapture of
losses provided in section 465(e) applies
if the amount the parent is at risk in
the activity of a subsidiary is reduced
below zero.
(d) Other consolidated return provisions
unaffected. This section limits only the
extent to which losses of a subsidiary
may be used in a consolidated return
year. This section does not apply for
other purposes, such as §§ 1.1502–32 and
1.1502–19, relating to investment in
stock of a subsidiary and excess loss
accounts, repectively. Thus, a loss
which reduces a subsidiary’s earnings
and profits in a consolidated return
year, but is disallowed as a deduction
for the year by reason of this section,
may nonetheless result in a negative
adjustment to the basis of an owning
member’s stock in the subsidiary or
create (or increase) an excess loss account.
(e) Examples. The provisions of this
section may be illustrated by the examples in this paragraph (e). In each
example, the stock ownership requirement of section 465(a)(1)(C) is met for
the stock of the parent (P), and each
affiliated group files a consolidated return on a calendar year basis and comprises only the members described.

§ 5.1502–45 Limitation on losses to
amount at risk.
(a) In general—(1) Scope. This section
applies to a loss of any subsidiary if
the common parent’s stock meets the
stock ownership requirement described
in section 465(a)(1)(C).
(2) Limitation on use of losses. Except
as provided in paragraph (a)(4) of this
section, a loss from an activity of a
subsidiary during a consolidated return
year is includible in the computation
of consolidated taxable income (or consolidated net operating loss) and consolidated capital gain net income (or
consolidated net capital loss) only to
the extent the loss does not exceed the
amount that the parent is at risk in
the activity at the close of that subsidiary’s taxable year. In addition, the
sum of a subsidiary’s losses from all its
activities is includible only to the extent that the parent is at risk in the
subsidiary at the close of that year.
Any excess may not be taken into account for the consolidated return year
but will be treated as a deduction allocable to that activity of the subsidiary
in the first succeeding taxable year.
(3) Amount parent is at risk in subsidiary’s activity. The amount the parent is
at risk in an activity of a subsidiary is
the lesser of (i) the amount the parent
is at risk in the subsidiary or (ii) the
amount the subsidiary is at risk in the
activity. These amounts are determined under paragraph (b) of this section and the principles of section 465.
See section 465 and the regulations
thereunder and the examples in paragraph (e) of this section.
(4) Excluded activities. The limitation
on the use of losses in paragraph (a)(2)
of this section does not apply to a loss
attributable to an activity described in
section 465(c)(3)(D).
(5) Substance over form. Any transaction or arrangement between members (or between a member and a person that is not a member) which does
not cause the parent to be economically at risk in an activity of a subsidiary will be treated in accordance
with the substance of the transaction
or arrangement notwithstanding any
other provision of this section.
(b) Rules for determining amount at
risk—(1) Excluded amounts. The amount
a parent is at risk in an activity of a

Example (1). In 1979, P forms S with a contribution of $200 in exchange for all of S’s
stock. During the year, S borrows $400 from
a commercial lender and P guarantees $100 of
the loan. S uses $500 of its funds to acquire
a motion picture film. S incurs a loss of $120
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for the year with respect to the film. At the
close of 1979, the amount P is at risk in S’s
activity is $300. If S has no gain or loss in
1980, and there are no contributions from or
distributions to P, at the close of 1980 P’s
amount at risk in S’s activity will be $180.
Example. (2). P forms S–1 with a capital
contribution of $1 on January 1, 1980. On February 1, 1980. S–1 borrows $100 with full recourse and contributes all $101 to its newly
formed subsidiary S–2. S–2 uses the proceeds
to explore for natural oil and gas resources.
S–2 incurs neither gain nor loss from its explorations during the taxable year. As of December 31, 1980, P is at risk in the exploration activity of S–2 only to the extent of
$1.

tative refund, an ordering rule applies.
The taxpayer must take into account
any adjustments made in applying for
the tentative carryback adjustment
under section 6411(a) before determining the amount of the overpayment
for which an application under section
6411(d) is being made. The taxpayer
must attach to the form a separate
schedule containing the information
required under paragraph (d) of this
section.
(2) Applications made before February
7, 1980. Applications made before February 7, 1980 that are made under penalties of perjury will be considered
meeting the requirements of this section if made by filing a separate statement whether or not it is attached to
Form 1139 or 1045. This application,
however, must contain the information
required under paragraph (d) of this
section (other than paragraph (d)(2)).
(d) Information required—(1) In general. The application must contain (i)
the taxpayer’s name, address, and identification number and (ii) the information set forth in paragraph (d) (2) and
(3) of this section, determined in accordance with section 1341 and the regulations under that section. For example, the decrease in tax under paragraph (d)(3)(iii) of this section is determined under § 1.1341–1(d)(4).
(2)
Computation
under
section
1341(a)(4). The application must contain the following information related
to the computation under section
1341(a)(4):
(i) The amount of income restored by
the taxpayer to another during the taxable year and the amount of the corresponding deduction described in section 1341(a)(2);
(ii) The tax for the taxable year computed with the deduction described in
section 1341(a)(2); and
(iii) The tax for each prior taxable
year (determined before adjustment
under section 1341) to which any net
operating loss described in section
1341(b)(4)(A) may be carried and the decrease in tax for each of those years
that results from the carryback of that
loss.
(3)
Computation
under
section
1341(a)(5). The application must contain the following information related

(f) Effective date. This section applies
to consolidated return years ending on
or after December 31, 1979.
[T.D. 7685, 45 FR 16484, Mar. 14, 1980]

§ 5.6411–1 Tentative
refund
under
claim of right adjustment.
(a) Effective date. This section applies
to applications for tentative refunds
filed after November 5, 1978, under section 6411(d).
(b) In general. Section 6411(d) allows
taxpayers to apply for a tentative refund of amounts treated under section
1341(b)(1) as an overpayment of tax
under a claim of right adjustment. This
section contains rules for filing an application for this tentative refund. The
computation of amounts treated as an
overpayment must be made in accordance with section 1341 and the regulations under that section.
(c) Method of applying for tentative refund—(1) In general. For a corporation,
the application is made by filing Form
1139. For taxpayers other than corporations, the application is made by filing
Form 1045. The application must be
made by filing those forms even if the
taxpayer is not applying for a tentative
carryback adjustment under section
6411(a). If the taxpayer files the form to
apply for the section 6411(d) tentative
refund only, it may disregard those
lines on the form used to compute the
section 6411(a) carryback adjustment.
If the taxpayer has a carryback of a
net operating loss, credit, or capital
loss for the taxable year (determined
without the deduction described in section 1341(a)(2)) and applies for both the
section 6411(a) tenative carryback adjustment and the section 6411(d) ten-
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