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amounts included in the gross estate
solely by reason of section 2107(b) and
paragraph (b)(1) (ii) and (iii) of this section, the value of the taxable estate to
be used in this computation is determined as provided in section 2106 and
§ 20.2106–1. The decedents to which section 2107(a) and this section apply are
described in paragraph (d) of this section.
(b) Gross estate—(1) Determination of
value—(i) General rule. Except as provided in subdivision (ii) of this subparagraph with respect to stock in certain foreign corporations, for purposes
of the tax imposed by section 2107(a)
the value of the gross estate of every
estate the transfer of which is subject
to the tax imposed by that section is
determined as provided in section 2103
and § 20.2103–1.
(ii) Amount includible with respect to
stock in certain foreign corporations. If at
the time of his death a nonresident expatriate decedent the transfer of whose
estate is subject to the tax imposed by
section 2107(a)—
(a) Owned (within the meaning of section 958(a) and the regulations thereunder) 10 percent or more of the total
combined voting power of all classes of
stock entitled to vote in a foreign corporation, and
(b) Owned (within the meaning of section 958(a) and the regulations thereunder), or is considered to have owned
(by applying the ownership rules of section 958(b) and the regulations thereunder), more than 50 percent of the
total combined voting power of all
classes of stock entitled to vote in such
foreign corporation,
then section 2107(b) requires the inclusion in the decedent’s gross estate, in
addition to amounts otherwise includible therein under subdivision (i) of
this subparagraph, of an amount equal
to that proportion of the fair market
value (determined at the time of the
decedent’s death or, if so elected by the
executor of the decedent’s estate, on
the alternate valuation date as provided in section 2032) of the stock in
such foreign corporation owned (within
the meaning of section 958(a) and the
regulations thereunder) by the decedent at the time of his death, which
the fair market value of any assets
owned by such foreign corporation and

situated in the United States, at the
time of his death, bears to the total
fair market value of all assets owned
by such foreign corporation at the time
of his death.
(iii) Rules of application. (a) In determining the proportion of the fair market value of the stock which is includible in the gross estate under subdivision (ii) of this subparagraph, the fair
market value of the foreign corporation’s assets situated in the United
States and of its total assets shall be
determined without reduction for any
outstanding liabilities of the corporation.
(b) For purposes of subdivision (ii) of
this subparagraph, the foreign corporation’s assets which are situated in the
United States shall be all its property
which, by applying the provisions of
sections 2104, 2105, and §§ 20.2104–1 and
20.2105–1, would be considered to be situated in the United States if such property were property of a nonresident
who was not a citizen of the United
States.
(c) For purposes of subdivision (ii)(a)
of this subparagraph, a decedent is
treated as owning stock in a foreign
corporation at the time of his death to
the extent he owned (within the meaning of section 958(a) and the regulations thereunder) the stock at the time
he made a transfer of the stock in a
transfer described in sections 2035 to
2038, inclusive (relating respectively to
transfers made in contemplation of
death, transfers with a retained life estate, transfers taking effect at death,
and revocable transfers). For purposes
of subdivision (ii)(b) of this subparagraph, a decedent is treated as owning
stock in a foreign corporation at the
time of his death to the extent he
owned (within the meaning of section
958(a) and the regulations thereunder),
or is considered to have owned (by applying the ownership rules of section
958(b) and the regulations thereunder),
the stock at the time he made a transfer of the stock in a transfer described
in sections 2035 to 2038, inclusive. In applying the proportion rule of section
2107(b) and subdivision (ii) of this subparagraph where a decedent is treated
as owning stock in a foreign corporation at the time of his death by reason
of having transferred his interest in
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such stock in a transfer described in
sections 2035 to 2038, inclusive, the proportionate value of the interest includible in his gross estate is based upon
the value as of the applicable valuation
date described in section 2031 or 2032 of
the amount, determined as of the date
of transfer, of his interest in the stock.
See example (2) in subparagraph (2) of
this paragraph.
(d) For purposes of applying subdivision (ii)(b) of this subparagraph, the
same shares of stock may not be counted more than once. See example (2) in
subparagraph (2) of this paragraph.
(e) The principles applied in paragraph (b) of § 1.957–1 of this chapter (Income Tax Regulations) for determining
what constitutes total combined voting
power of all classes of stock entitled to
vote in a foreign corporation for purposes of section 957(a) shall be applied
in determining what constitutes total
combined voting power of all classes of
stock entitled to vote in a foreign corporation for purposes of section 2107(b)
and subdivision (ii) of this subparagraph. In applying such principles
under this paragraph changes in language shall be made, where necessary,
in order to treat the nonresident expatriate decedent, rather than U.S. shareholders, as owning such total combined
voting power.
(2) Illustrations. The application of
this paragraph may be illustrated by
the following examples:
Example (1). (a) At the time of his death, H,
a nonresident expatriate decedent the transfer of whose estate is subject to the tax imposed by section 2107(a), owned a 60-percent
interest in M Company, a foreign partnership, which in turn owned stock issued by N
Corporation, a foreign corporation. The
stock in N Corporation held by M Company,
which constituted 50 percent of the total
combined voting power of all classes of stock
entitled to vote in N Corporation, was valued
at $50,000 at the time of H’s death. In addition, W, H’s wife, also a nonresident not a
citizen of the United States, owned at the
time of H’s death stock in N Corporation
constituting 25 percent of the total combined
voting power of all classes of stock entitled
to vote in that corporation. The fair market
value of the assets of N Corporation which,
at the time of H’s death, were situated in the
United States constituted 40 percent of the
fair market value of all assets of that corporation. It is assumed for purposes of this
example that the executor of H’s estate has

not elected to value the estate on the alternate valuation date provided in section 2032.
(b) The test contained in subparagraph
(1)(ii)(a) of this paragraph is met since at the
time of his death H indirectly owned (within
the meaning of section 958(a) and the regulations thereunder) 30 percent (60 percent of 50
percent) of the total combined voting power
of all classes of stock entitled to vote in N
Corporation; and the test contained in subparagraph (1)(ii)(b) of this paragraph is met
since at such time H owned or is considered
to have owned (within the meaning of section 958 (a) and (b) and the regulations thereunder) 55 percent of the total combined voting power of all classes of stock entitled to
vote in N Corporation (having constructive
ownership of his wife’s 25 percent, in addition to his own indirect ownership of 30 percent, of the total combined voting power).
Accordingly, $12,000 is included in H’s gross
estate by reason of section 2107(b) and this
paragraph. This $12,000 is the amount which
is equal to 40 percent (the percentage of the
fair market value of N Corporation’s asset
which were situated within the United
States at H’s death) of $30,000 (the fair market value of the stock then owned by H within the meaning of section 958(a) and the regulations thereunder, i.e., H’s 60-percent interest in the $50,000 fair market value of
stock held by M Company).
Example (2). (a) Assume the same facts as
those given in example (1) except that H
made a transfer to W in contemplation of his
death (within the meaning of section 2035) of
his 60-percent interest in M Company, that
on the date of the transfer M Company held
stock in N Corporation constituting 80 percent of the total combined voting power of
all classes of stock entitled to vote in that
corporation (rather than the 50 percent of
total combined voting power held by M Company on the date of H’s death), and that the
80 percent of total combined voting power
owned by M Company on the date of the
transfer is valued at $70,000 on that date and
at $85,000 at the time of H’s death. It is assumed for purposes of this example that the
60-percent interest in M Company was held
by W at the time of H’s death.
(b) The test contained in subparagraph
(1)(ii)(a) of this paragraph is met since,
under subparagraph (1)(iii)(c) of this paragraph, H is treated as owning (within the
meaning of section 958(a) and the regulations
thereunder), at the time of his death, the 48
percent (60 percent of 80 percent) of the total
combined voting power of all classes of stock
entitled to vote in N Corporation represented
by his transferred interest in M Company;
and the test contained in subparagraph
(1)(ii)(b) of this paragraph is met since, under
that
subparagraph
and
subparagraph
(1)(iii)(c) of this paragraph, H is treated as
owning (within the meaning of section 958 (a)
or (b)), at the time of his death, 73 percent
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(48 percent plus 25 percent) of the total combined voting power of all classes of stock entitled to vote in N Corporation. Accordingly,
$20,400 is included in H’s gross estate by reason of section 2107(b) and this paragraph.
This $20,400 is the amount which is equal to
40 percent (the percentage of the fair market
value of N Corporation’s assets which were
situated within the United States at H’s
death) of $51,000 (the fair market value at the
time of H’s death of the transferred interest
which under subparagraph (1)(iii)(c) of this
paragraph H is considered to own within the
meaning of section 958(a) and the regulations
thereunder at that time, i.e., the 60-percent
interest in the $85,000 fair market value at
that time of the 80-percent total combined
voting power held by M Company on the date
of transfer).
(c) The fact that the stock in N Corporation owned by M Company is considered
under subparagraph (1)(ii)(b) of this paragraph to be owned by H for two independent
reasons (i.e., under section 958(a) and the regulations thereunder, because H transferred
his 60-percent interest in M Company to W in
contemplation of death, and under section
958(b) and the regulations thereunder, because H is considered to own the stock in N
Corporation indirectly owned by his wife, W,
by reason of her ownership of such transferred interest) does not cause the shares of
stock represented by the transferred interest
in M Company to be counted twice in determining whether the test contained in that
subparagraph is met. See subparagraph
(1)(iii)(d) of this paragraph.
Example (3). (a) At the time of his death, H,
a nonresident expatriate decedent the transfer of whose estate is subject to the tax imposed by section 2107(a), owned a 40-percent
beneficial interest in a domestic trust; at
that time he also directly owned stock in P
Corporation, a foreign corporation, constituting 15 percent of the total combined voting power of all classes of stock entitled to
vote in that corporation. The trust owned
stock in P Corporation constituting 51 percent of the total combined voting power of
all classes of stock entitled to vote in that
corporation. The stock in P Corporation
owned directly by H was valued at $20,000 on
the alternate valuation date determined pursuant to an election under section 2032. The
fair market value of the assets of P Corporation which, at the time of H’s death, were
situated in the United States constituted 20
percent of the fair market value of all assets
of that corporation.
(b) By reason of section 958(b)(2) and the
regulations thereunder, the trust is considered to own all the stock entitled to vote in
P Corporation since it owns more than 50
percent of the total combined voting power
of all classes of stock entitled to vote in that
corporation. The test contained in subparagraph (1)(ii)(a) of this paragraph is met since

at the time of his death H owned (within the
meaning of section 958(a) and the regulations
thereunder) 15 percent of the total combined
voting power of all classes of stock entitled
to vote in P Corporation; the stock in P Corporation owned by the trust is not considered to have been owned by H under section
958(a)(2) since the trust is not a foreign trust.
In addition, the test contained in subparagraph (1)(ii)(b) of this paragraph is met since
at the time of his death H owned or is considered to have owned (within the meaning
of section 958 (a) and (b) and the regulations
thereunder) 55 percent of the total combined
voting power of all classes of stock entitled
to vote in that corporation (his 15 percent directly owned plus his 40 percent (40 percent
of 100 percent) considered to be owned). Accordingly, $4,000 is included in H’s gross estate by reason of section 2107(b) and this
paragraph. This $4,000 is the amount which is
equal to 20 percent (the percentage of the
fair market value of P Corporation’s assets
which were situated within the United
States at H’s death) of $20,000 (the fair market value of the stock then owned by H within the meaning of section 958(a) and the regulations thereunder). In addition, the value
of H’s interest in the domestic trust is included in his gross estate under section 2103
to the extent it constitutes property having
a situs in the United States.

(c) Credits. Credits against the tax
imposed by section 2107(a) are allowed
for any amounts determined in accordance with section 2102 and § 20.2102–1
(relating to credits against the estate
tax for State death taxes, gift tax, and
tax on prior transfers). In computing
the special limitation on the credit for
State death taxes contained in section
2102(b) and paragraph (b) of § 20.2102–1,
amounts included in the gross estate
under section 2107(b) and paragraph
(b)(1) of this section are to be taken
into account.
(d) Decedents to whom the tax imposed
by section 2107(a) applies—(1) General
rule. The tax imposed by section 2107(a)
applies to the transfer of the taxable
estate of every decedent nonresident
not a citizen of the United States dying
on or after November 14, 1966, who lost
his U.S. citizenship after March 8, 1965,
and within the 10-year period ending
with the date of his death, except in
the case of the estate of a decedent
whose loss of U.S. citizenship either—
(i) Resulted from the application of
section 301(b), 350, or 355 of the Immigration and Nationality Act, as amended (8 U.S.C. 1401(b), 1482, or 1487); or
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(ii) Did not have for one of its principal purposes (but not necessarily its
only principal purpose) the avoidance
of Federal income, estate, or gift tax.
Section 301(b) of the Immigration and
Nationality Act provides generally
that a U.S. citizen, who is born outside
the United States of parents one of
whom is an alien and the other is a
U.S. citizen who was physically present
in the United States for a specified period, shall lose his U.S. citizenship if,
within a specified period preceding the
age of 28 years, he fails to be continuously physically present in the United
States for at least 5 years. Section 350
of that Act provides that under certain
circumstances a person, who at birth
acquired the nationality of the United
States and of a foreign country and
who has voluntarily sought or claimed
benefits of the nationality of any foreign country, shall lose his U.S. nationality if, after attaining the age of
22 years, he has a continuous residence
for 3 years in the foreign country of
which he is a national by birth. Section
355 of that Act provides that a person
having U.S. nationality, who is under
21 years of age and whose residence is
in a foreign country with or under the
legal custody of a parent who loses his
U.S. nationality under specified circumstances, shall lose his U.S. nationality if he has or acquires the nationality of that foreign country and attains the age of 25 years without having established his residence in the
United States. Section 2107 and this
section do not apply to the transfer of
any estate the estate tax treatment of
which is subject to a Presidential proclamation made pursuant to section
2108(a) (relating to the application of
pre-1967 estate tax provisions in the
case of a foreign country which imposes a more burdensome tax than the
United States).
(2) Burden of proof—(i) General rule. In
determining for purposes of subparagraph (1)(ii) of this paragraph whether
a principal purpose for the loss of U.S.
citizenship by a decedent was the
avoidance of Federal income, estate, or
gift tax, the Commissioner must first
establish that it is reasonable to believe that the decedent’s loss of U.S.
citizenship would, but for section 2107
and this section, result in a substantial

reduction in the sum of (a) the Federal
estate tax and (b) all estate, inheritance, legacy, and succession taxes imposed by foreign countries and political
subdivisions thereof, in respect of the
transfer of the decedent’s estate. Once
the Commissioner has so established,
the burden of proving that the loss of
citizenship by the decedent did not
have for one of its principal purposes
the avoidance of Federal income, estate, or gift tax shall be on the executor of the decedent’s estate.
(ii) Tentative determination of substantial reduction in Federal and foreign
death taxes. In the absence of complete
factual information, the Commissioner
may make a tentative determination,
based on the information available,
that the decedent’s loss of U.S. citizenship would, but for section 2107 and this
section, result in a substantial reduction in the sum of the Federal and foreign death taxes described in subdivision (i) (a) and (b) of this subparagraph.
This tentative determination may be
based upon the fact that the laws of
the foreign country of which the decedent became a citizen and the laws of
the foreign country of which the decedent was a resident at the time of his
death, including the laws of any political subdivisions of those foreign countries, would ordinarily result, in the
case of an estate of a nonexpatriate decedent having the same citizenship and
residence as the decedent, in liability
for total death taxes under such laws
substantially lower than the amount of
the Federal estate tax which would be
imposed on the transfer of a comparable estate of a citizen of the United
States. In the absence of a preponderance of evidence to the contrary, this
tentative determination shall be sufficient to establish that it is reasonable
to believe that the decedent’s loss of
U.S. citizenship would, but for section
2107 and this section, result in a substantial reduction in the sum of the
Federal and foreign death taxes described in subdivision (i) (a) and (b) of
this subparagraph.
[T.D. 7296, 38 FR 34197, Dec. 12, 1973]
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MISCELLANEOUS

§ 20.2201–1 Members of the Armed
Forces dying during an induction
period.
(a) The additional estate tax as defined in section 2011(d) does not apply
to the transfer of the taxable estate of
a citizen or resident of the United
States dying during an induction period as defined in section 112(c)(5) (see
paragraph (b) of this section) and while
in active service as a member of the
Armed Forces of the United States, if
the decedent—
(1) Was killed in action while serving
in a combat zone, as determined under
section 112(c) (2) and (3) (see paragraph
(c) of this section), or
(2) Died as a result of wounds, disease, or injury suffered while serving in
such a combat zone and while in line of
duty, by reason of a hazard to which he
was subject as an incident of such service.
(b) Section 112(c)(5) defines the term
‘‘induction period’’ as meaning any period during which individuals are liable
for induction, for reasons other than
prior deferment, for training and service in the Armed Forces of the United
States.
(c) Section 112(c) (2) and (3) provides
that service is performed in a combat
zone only—
(1) If it is performed in an area which
the President of the United States has
designated by Executive order for purposes of section 112(c) as an area in
which the Armed Forces of the United
States are, or have, engaged in combat,
and
(2) If it is performed on or after the
date designated by the President by
Executive order as the date of the commencing of combatant activities in
such zone and on or before the date
designated by the President by Executive order as the date of termination of
combatant activities in such zone.
(d) If the official record of the branch
of the Armed Forces of which the decedent was a member at the time of his
death states that the decedent was
killed in action while serving in a combat zone, or that death resulted from
wounds or injuries received or disease
contracted while in line of duty in a
combat zone, this fact shall, in the ab-

sence of evidence establishing to the
contrary, be presumed to be established for the purposes of the exemption. Moreover, wounds, injuries or disease suffered while in line of duty will
be considered to have been caused by a
hazard to which the decedent was subjected as an incident of service as a
member of the Armed Forces, unless
the hazard which caused the wounds,
injuries, or disease was clearly unrelated to such service.
(e) A person was in active service as
a member of the Armed Forces of the
United States if he was at the time of
his death actually serving in such
forces. A member of the Armed Forces
in active service in a combat zone who
thereafter becomes a prisoner of war or
missing in action, and occupies such
status at death or when the wounds,
disease, or injury resulting in death
were incurred, is considered for purposes of this section as serving in a
combat zone.
(f) The exemption from tax granted
by section 2201 does not apply to the
basic estate tax as defined in section
2011(d).
§ 20.2202–1 Missionaries
in
foreign
service.
Section 2202 provides that a duly
commissioned missionary, dying while
in foreign missionary service under a
board of foreign missions of a religious
denomination in the United States, is
presumed to have retained a United
States residence (see paragraph (b)(1)
of § 20.0–1) held at the time of his commission and departure for foreign service, in the absence of relevant facts
other than his intention to remain permanently in such foreign service.
§ 20.2203–1 Definition of executor.
The term executor means the executor or administrator of the decedent’s
estate. However, if there is no executor
or administrator appointed, qualified
and acting within the United States,
the term means any person in actual or
constructive possession of any property
of the decedent. The term ‘‘person in
actual or constructive possession of
any property of the decedent’’ includes,
among others, the decedent’s agents
and representatives; safe-deposit companies, warehouse companies, and
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