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the gifts may be adjusted. See § 20.2001–1(a) of 
this chapter. 

(d) Effective dates. Paragraph (a) of 
this section applies to transfers of 
property by gift made prior to August 
6, 1997. Paragraphs (b) and (c) of this 
section apply to transfers of property 
by gift made after August 5, 1997, if the 
gift tax return for the calendar period 
in which the transfer is reported is 
filed after December 3, 1999. 

[T.D. 8845, 64 FR 67770, Dec. 3, 1999] 

TRANSFERS 

§ 25.2511–1 Transfers in general. 
(a) The gift tax applies to a transfer 

by way of gift whether the transfer is 
in trust or otherwise, whether the gift 
is direct or indirect, and whether the 
property is real or personal, tangible or 
intangible. For example, a taxable 
transfer may be effected by the cre-
ation of a trust, the forgiving of a debt, 
the assignment of a judgment, the as-
signment of the benefits of an insur-
ance policy, or the transfer of cash, 
certificates of deposit, or Federal, 
State or municipal bonds. Statutory 
provisions which exempt bonds, notes, 
bills and certificates of indebtedness of 
the Federal Government or its agencies 
and the interest thereon from taxation 
are not applicable to the gift tax, since 
the gift tax is an excise tax on the 
transfer, and is not a tax on the subject 
of the gift. 

(b) In the case of a gift by a non-
resident not a citizen of the United 
States— 

(1) If the gift was made on or after 
January 1, 1967, by a donor who was not 
an expatriate to whom section 
2501(a)(2) was inapplicable on the date 
of the gift by reason of section 
2501(a)(3) and paragraph (a)(3) of 
§ 25.2501–1, or 

(2) If the gift was made before Janu-
ary 1, 1967, by a donor who was not en-
gaged in business in the United States 
during the calendar year in which the 
gift was made, the gift tax applies only 
if the gift consisted of real property or 
tangible personal property situated 
within the United States at the time of 
the transfer. See §§ 25.2501–1 and 25.2511– 
3. 

(c)(1) The gift tax also applies to gifts 
indirectly made. Thus, any transaction 

in which an interest in property is gra-
tuitously passed or conferred upon an-
other, regardless of the means or de-
vice employed, constitutes a gift sub-
ject to tax. See further § 25.2512–8 relat-
ing to transfers for insufficient consid-
eration. However, in the case of a 
transfer creating an interest in prop-
erty (within the meaning of § 25.2518– 
2(c)(3) and (c)(4)) made after December 
31, 1976, this paragraph (c)(1) shall not 
apply to the donee if, as a result of a 
qualified disclaimer by the donee, the 
interest passes to a different donee. 
Nor shall it apply to a donor if, as a re-
sult of a qualified disclaimer by the 
donee, a completed transfer of an inter-
est in property is not effected. See sec-
tion 2518 and the corresponding regula-
tions for rules relating to a qualified 
disclaimer. 

(2) In the case of taxable transfers 
creating an interest in the person dis-
claiming made before January 1, 1977, 
where the law governing the adminis-
tration of the decedent’s estate gives a 
beneficiary, heir, or next-of-kin a right 
completely and unqualifiedly to refuse 
to accept ownership of property trans-
ferred from a decedent (whether the 
transfer is effected by the decedent’s 
will or by the law of descent and dis-
tribution), a refusal to accept owner-
ship does not constitute the making of 
a gift if the refusal is made within a 
reasonable time after knowledge of the 
existence of the transfer. The refusal 
must be unequivocal and effective 
under the local law. There can be no re-
fusal of ownership of property after its 
acceptance. In the absence of the facts 
to the contrary, if a person fails to 
refuse to accept a transfer to him of 
ownership of a decedent’s property 
within a reasonable time after learning 
of the existence of the transfer, he will 
be presumed to have accepted the prop-
erty. Where the local law does not per-
mit such a refusal, any disposition by 
the beneficiary, heir, or next-of-kin 
whereby ownership is transferred gra-
tuitously to another constitutes the 
making of a gift by the beneficiary, 
heir, or next-of-kin. In any case where 
a refusal is purported to relate to only 
a part of the property, the determina-
tion of whether or not there has been a 
complete and unqualified refusal to ac-
cept ownership will depend on all of the 
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facts and circumstances in each par-
ticular case, taking into account the 
recognition and effectiveness of such a 
purported refusal under the local law. 
In illustration, if Blackacre was de-
vised to A under the decedent’s will 
(which also provided that all lapsed 
legacies and devises shall go to B, the 
residuary beneficiary), and under the 
local law A could refuse to accept own-
ership in which case title would be con-
sidered as never having passed to A, 
A’s refusal to accept Blackacre within 
a reasonable time of learning of the de-
vise will not constitute the making of 
a gift by A to B. However, if a decedent 
who owned Greenacre died intestate 
with C and D as his only heirs, and 
under local law the heir of a decedent 
cannot, by refusal to accept, prevent 
himself from becoming an owner of in-
testate property, any gratuitous dis-
position by C (by whatever term it is 
known) whereby he gives up his owner-
ship of a portion of Greenacre and D 
acquires the whole thereof constitutes 
the making of a gift by C to D. 

(3) The fourth sentence of paragraph 
(c)(1) of this section is applicable for 
transfers creating an interest to be dis-
claimed made on or after December 31, 
1997. 

(d) If a joint income tax return is 
filed by a husband and wife for a tax-
able year, the payment by one spouse 
of all or part of the income tax liabil-
ity for such year is not treated as re-
sulting in a transfer that is subject to 
gift tax. The same rule is applicable to 
the payment of gift tax for a ‘‘calendar 
period’’ (as defined in § 25.2502–1(c)(1)) 
in the case of a husband and wife who 
have consented to have the gifts made 
considered as made half by each of 
them in accordance with the provisions 
of section 2513. 

(e) If a donor transfers by gift less 
than his entire interest in property, 
the gift tax is applicable to the interest 
transferred. The tax is applicable, for 
example, to the transfer of an undi-
vided half interest in property, or to 
the transfer of a life estate when the 
grantor retains the remainder interest, 
or vice versa. However, if the donor’s 
retained interest is not susceptible of 
measurement on the basis of generally 
accepted valuation principles, the gift 
tax is applicable to the entire value of 

the property subject to the gift. Thus if 
a donor, aged 65 years, transfers a life 
estate in property to A, aged 25 years, 
with remainder to A’s issue, or in de-
fault of issue, with reversion to the 
donor, the gift tax will normally be ap-
plicable to the entire value of the prop-
erty. 

(f) If a donor is the owner of only a 
limited interest in property, and trans-
fers his entire interest, the interest is 
in every case to be valued by the rules 
set forth in §§ 25.2512–1 through 25.2512– 
7. If the interest is a remainder or re-
version or other future interest, it is to 
be valued on the basis of actuarial 
principles set forth in § 25.2512–5, or if it 
is not susceptible of valuation in that 
manner, in accordance with the prin-
ciples set forth in § 25.2512–1. 

(g)(1) Donative intent on the part of 
the transferor is not an essential ele-
ment in the application of the gift tax 
to the transfer. The application of the 
tax is based on the objective facts of 
the transfer and the circumstances 
under which it is made, rather than on 
the subjective motives of the donor. 
However, there are certain types of 
transfers to which the tax is not appli-
cable. It is applicable only to a transfer 
of a beneficial interest in property. It 
is not applicable to a transfer of bare 
legal title to a trustee. A transfer by a 
trustee of trust property in which he 
has no beneficial interest does not con-
stitute a gift by the trustee (but such a 
transfer may constitute a gift by the 
creator of the trust, if until the trans-
fer he had the power to change the 
beneficiaries by amending or revoking 
the trust). The gift tax is not applica-
ble to a transfer for a full and adequate 
consideration in money or money’s 
worth, or to ordinary business trans-
actions, described in § 25.2512–8. 

(2) If a trustee has a beneficial inter-
est in trust property, a transfer of the 
property by the trustee is not a taxable 
transfer if it is made pursuant to a fi-
duciary power the exercise or nonexer-
cise of which is limited by a reasonably 
fixed or ascertainable standard which 
is set forth in the trust instrument. A 
clearly measurable standard under 
which the holder of a power is legally 
accountable is such a standard for this 
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purpose. For instance, a power to dis-
tribute corpus for the education, sup-
port, maintenance, or health of the 
beneficiary; for his reasonable support 
and comfort; to enable him to maintain 
his accustomed standard of living; or 
to meet an emergency, would be such a 
standard. However, a power to dis-
tribute corpus for the pleasure, desire, 
or happiness of a beneficiary is not 
such a standard. The entire context of 
a provision of a trust instrument 
granting a power must be considered in 
determining whether the power is lim-
ited by a reasonably definite standard. 
For example, if a trust instrument pro-
vides that the determination of the 
trustee shall be conclusive with respect 
to the exercise or nonexercise of a 
power, the power is not limited by a 
reasonably definite standard. However, 
the fact that the governing instrument 
is phrased in discretionary terms is not 
in itself an indication that no such 
standard exists. 

(h) The following are examples of 
transactions resulting in taxable gifts 
and in each case it is assumed that the 
transfers were not made for an ade-
quate and full consideration in money 
or money’s worth: 

(1) A transfer of property by a cor-
poration to B is a gift to B from the 
stockholders of the corporation. If B 
himself is a stockholder, the transfer is 
a gift to him from the other stock-
holders but only to the extent it ex-
ceeds B’s own interest in such amount 
as a shareholder. A transfer of property 
by B to a corporation generally rep-
resents gifts by B to the other indi-
vidual shareholders of the corporation 
to the extent of their proportionate in-
terests in the corporation. However, 
there may be an exception to this rule, 
such as a transfer made by an indi-
vidual to a charitable, public, political 
or similar organization which may con-
stitute a gift to the organization as a 
single entity, depending upon the facts 
and circumstances in the particular 
case. 

(2) The transfer of property to B if 
there is imposed upon B the obligation 
of paying a commensurate annuity to C 
is a gift to C. 

(3) The payment of money or the 
transfer of property to B in consider-
ation of B’s promise to render a service 

to C is a gift to C, or to both B and C, 
depending on whether the service to be 
rendered to C is or is not an adequate 
and full consideration in money or 
money’s worth for that which is re-
ceived by B. See section 2512(b) and the 
regulations thereunder. 

(4) If A creates a joint bank account 
for himself and B (or a similar type of 
ownership by which A can regain the 
entire fund without B’s consent), there 
is a gift to B when B draws upon the 
account for his own benefit, to the ex-
tent of the amount drawn without any 
obligation to account for a part of the 
proceeds to A. Similarly, if A pur-
chases a United States savings bond 
registered as payable to ‘‘A or B,’’ 
there is a gift to B when B surrenders 
the bond for cash without any obliga-
tion to account for a part of the pro-
ceeds to A. 

(5) If A with his own funds purchases 
property and has the title conveyed to 
himself and B as joint owners, with 
rights of survivorship (other than a 
joint ownership described in example 
(4) but which rights may be defeated by 
either party severing his interest, 
there is a gift to B in the amount of 
half the value of the property. How-
ever, see § 25.2515–1 relative to the cre-
ation of a joint tenancy (or tenancy by 
the entirety) between husband and wife 
in real property with rights of survi-
vorship which, unless the donor elects 
otherwise is not considered as a trans-
fer includible for Federal gift tax pur-
poses at the time of the creation of the 
joint tenancy. See § 25.2515–2 with re-
spect to determining the extent to 
which the creation of a tenancy by the 
entirety constitutes a taxable gift if 
the donor elects to have the creation of 
the tenancy so treated. See also 
§ 25.2523(d)–1 with respect to the mar-
ital deduction allowed in the case of 
the creation of a joint tenancy or a 
tenancy by the entirety. 

(6) If A is possessed of a vested re-
mainder interest in property, subject 
to being divested only in the event he 
should fail to survive one or more indi-
viduals or the happening of some other 
event, an irrevocable assignment of all 
or any part of his interest would result 
in a transfer includible for Federal gift 
tax purposes. See especially § 25.2512–5 
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for the valuation of an interest of this 
type. 

(7) If A, without retaining a power to 
revoke the trust or to change the bene-
ficial interests therein, transfers prop-
erty in trust whereby B is to receive 
the income for life and at his death the 
trust is to terminate and the corpus is 
to be returned to A, provided A sur-
vives, but if A predeceases B the corpus 
is to pass to C, A has made a gift equal 
to the total value of the property less 
the value of his retained interest. See 
§ 25.2512–5 for the valuation of the do-
nor’s retained interest. 

(8) If the insured purchases a life in-
surance policy, or pays a premium on a 
previously issued policy, the proceeds 
of which are payable to a beneficiary or 
beneficiaries other than his estate, and 
with respect to which the insured re-
tains no reversionary interest in him-
self or his estate and no power to 
revest the economic benefits in himself 
or his estate or to change the bene-
ficiaries or their proportionate benefits 
(or if the insured relinquishes by as-
signment, by designation of a new ben-
eficiary or otherwise, every such power 
that was retained in a previously 
issued policy), the insured has made a 
gift of the value of the policy, or to the 
extent of the premium paid, even 
though the right of the assignee or ben-
eficiary to receive the benefits is con-
ditioned upon his surviving the in-
sured. For the valuation of life insur-
ance policies see § 25.2512–6. 

(9) Where property held by a husband 
and wife as community property is 
used to purchase insurance upon the 
husband’s life and a third person is 
revocably designated as beneficiary 
and under the State law the husband’s 
death is considered to make absolute 
the transfer by the wife, there is a gift 
by the wife at the time of the hus-
band’s death of half the amount of the 
proceeds of such insurance. 

(10) If under a pension plan (pursuant 
to which he has an unqualified right to 
an annuity) an employee has an option 
to take either a retirement annuity for 
himself alone or a smaller annuity for 
himself with a survivorship annuity 
payable to his wife, an irrevocable elec-
tion by the employee to take the re-
duced annuity in order that an annuity 
may be paid, after the employee’s 

death, to his wife results in the making 
of a gift. However, see section 2517 and 
the regulations thereunder for the ex-
emption from gift tax of amounts at-
tributable to employers’ contributions 
under qualified plans and certain other 
contracts. 

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7150, 36 FR 22900, Dec. 2, 1971; T.D. 
7238, 37 FR 28728, Dec. 29, 1972; T.D. 7296, 38 
FR 34202, Dec. 12, 1973; T.D. 7910, 48 FR 40374, 
Sept. 7, 1983; T.D. 8095, 51 FR 28369, Aug. 7, 
1986; T.D. 8540, 59 FR 30103, June 10, 1994; T.D. 
8744, 62 FR 68185, Dec. 31, 1997] 

§ 25.2511–2 Cessation of donor’s domin-
ion and control. 

(a) The gift tax is not imposed upon 
the receipt of the property by the 
donee, nor is it necessarily determined 
by the measure of enrichment resulting 
to the donee from the transfer, nor is it 
conditioned upon ability to identify 
the donee at the time of the transfer. 
On the contrary, the tax is a primary 
and personal liability of the donor, is 
an excise upon his act of making the 
transfer, is measured by the value of 
the property passing from the donor, 
and attaches regardless of the fact that 
the identity of the donee may not then 
be known or ascertainable. 

(b) As to any property, or part there-
of or interest therein, of which the 
donor has so parted with dominion and 
control as to leave in him no power to 
change its disposition, whether for his 
own benefit or for the benefit of an-
other, the gift is complete. But if upon 
a transfer of property (whether in trust 
or otherwise) the donor reserves any 
power over its disposition, the gift may 
be wholly incomplete, or may be par-
tially complete and partially incom-
plete, depending upon all the facts in 
the particular case. Accordingly, in 
every case of a transfer of property 
subject to a reserved power, the terms 
of the power must be examined and its 
scope determined. For example, if a 
donor transfers property to another in 
trust to pay the income to the donor or 
accumulate it in the discretion of the 
trustee, and the donor retains a testa-
mentary power to appoint the remain-
der among his descendants, no portion 
of the transfer is a completed gift. On 
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the other hand, if the donor had not re-
tained the testamentary power of ap-
pointment, but instead provided that 
the remainder should go to X or his 
heirs, the entire transfer would be a 
completed gift. However, if the exercise 
of the trustee’s power in favor of the 
grantor is limited by a fixed or ascer-
tainable standard (see paragraph (g)(2) 
of § 25.2511–1), enforceable by or on be-
half of the grantor, then the gift is in-
complete to the extent of the ascer-
tainable value of any rights thus re-
tained by the grantor. 

(c) A gift is incomplete in every in-
stance in which a donor reserves the 
power to revest the beneficial title to 
the property in himself. A gift is also 
incomplete if and to the extent that a 
reserved power gives the donor the 
power to name new beneficiaries or to 
change the interests of the bene-
ficiaries as between themselves unless 
the power is a fiduciary power limited 
by a fixed or ascertainable standard. 
Thus, if an estate for life is transferred 
but, by an exercise of a power, the es-
tate may be terminated or cut down by 
the donor to one of less value, and 
without restriction upon the extent to 
which the estate may be so cut down, 
the transfer constitutes an incomplete 
gift. If in this example the power was 
confined to the right to cut down the 
estate for life to one for a term of five 
years, the certainty of an estate for 
not less than that term results in a gift 
to that extent complete. 

(d) A gift is not considered incom-
plete, however, merely because the 
donor reserves the power to change the 
manner or time of enjoyment. Thus, 
the creation of a trust the income of 
which is to be paid annually to the 
donee for a period of years, the corpus 
being distributable to him at the end of 
the period, and the power reserved by 
the donor being limited to a right to 
require that, instead of the income 
being so payable, it should be accumu-
lated and distributed with the corpus 
to the donee at the termination of the 
period, constitutes a completed gift. 

(e) A donor is considered as himself 
having a power if it is exercisable by 
him in conjunction with any person 
not having a substantial adverse inter-
est in the disposition of the transferred 
property or the income therefrom. A 

trustee, as such, is not a person having 
an adverse interest in the disposition 
of the trust property or its income. 

(f) The relinquishment or termi-
nation of a power to change the bene-
ficiaries of transferred property, occur-
ring otherwise than by the death of the 
donor (the statute being confined to 
transfers by living donors), is regarded 
as the event that completes the gift 
and causes the tax to apply. For exam-
ple, if A transfers property in trust for 
the benefit of B and C but reserves the 
power as trustee to change the propor-
tionate interests of B and C, and if A 
thereafter has another person ap-
pointed trustee in place of himself, 
such later relinquishment of the power 
by A to the new trustee completes the 
gift of the transferred property, wheth-
er or not the new trustee has a sub-
stantial adverse interest. The receipt 
of income or of other enjoyment of the 
transferred property by the transferee 
or by the beneficiary (other than by 
the donor himself) during the interim 
between the making of the initial 
transfer and the relinquishment or ter-
mination of the power operates to free 
such income or other enjoyment from 
the power, and constitutes a gift of 
such income or of such other enjoy-
ment taxable as of the ‘‘calendar pe-
riod’’ (as defined in § 25.2502–1(c)(1)) of 
its receipt. If property is transferred in 
trust to pay the income to A for life 
with remainder to B, powers to dis-
tribute corpus to A, and to withhold in-
come from A for future distribution to 
B, are powers to change the bene-
ficiaries of the transferred property. 

(g) If a donor transfers property to 
himself as trustee (or to himself and 
some other person, not possessing a 
substantial adverse interest, as trust-
ees), and retains no beneficial interest 
in the trust property and no power over 
it except fiduciary powers, the exercise 
or nonexercise of which is limited by a 
fixed or ascertainable standard, to 
change the beneficiaries of the trans-
ferred property, the donor has made a 
completed gift and the entire value of 
the transferred property is subject to 
the gift tax. 

(h) If a donor delivers a properly in-
dorsed stock certificate to the donee or 
the donee’s agent, the gift is completed 
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for gift tax purposes on the date of de-
livery. If the donor delivers the certifi-
cate to his bank or broker as his agent, 
or to the issuing corporation or its 
transfer agent, for transfer into the 
name of the donee, the gift is com-
pleted on the date the stock is trans-
ferred on the books of the corporation. 

(i) [Reserved] 
(j) If the donor contends that a power 

is of such nature as to render the gift 
incomplete, and hence not subject to 
the tax as of the calendar period (as de-
fined in § 25.2502–1(c)(1)) of the initial 
transfer, see § 301.6501(c)–1(f)(5) of this 
chapter. 

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28728, Dec. 29, 1972; 
T.D. 7910, 48 FR 40374, Sept. 7, 1983; T.D. 8845, 
64 FR 67771, Dec. 3, 1999] 

§ 25.2511–3 Transfers by nonresidents 
not citizens. 

(a) In general. Sections 2501 and 2511 
contain rules relating to the taxation 
of transfers of property by gift by a 
donor who is a nonresident not a cit-
izen of the United States. (See para-
graph (b) of § 25.2501–1 for the definition 
of the term ‘‘resident’’ for purposes of 
the gift tax.) As combined these rules 
are: 

(1) The gift tax applies only to the 
transfer of real property and tangible 
personal property situated in the 
United States at the time of the trans-
fer if either— 

(i) The gift was made on or after Jan-
uary 1, 1967, by a nonresident not a cit-
izen of the United States who was not 
an expatriate to whom section 
2501(a)(2) was inapplicable on the date 
of the gift by reason of section 
2501(a)(3) and paragraph (a)(3) of 
§ 25.2501–1, or 

(ii) The gift was made before January 
1, 1967, by a nonresident not a citizen of 
the United States who was not engaged 
in business in the United States during 
the calendar year in which the gift was 
made. 

(2) The gift tax applies to the trans-
fer of all property (whether real or per-
sonal, tangible or intangible) situated 
in the United States at the time of the 
transfer if either— 

(i) The gift was made on or after Jan-
uary 1, 1967, by a nonresident not a cit-
izen of the United States who was an 

expatriate to whom section 2501(a)(2) 
was inapplicable on the date of the gift 
by reason of section 2501(a)(3) and para-
graph (a)(3) of § 25.2501–1, or 

(ii) The gift was made before January 
1, 1967, by a nonresident not a citizen of 
the United States who was engaged in 
business in the United States during 
the calendar year in which the gift was 
made. 

(b) Situs of property. For purposes of 
applying the gift tax to the transfer of 
property owned and held by a non-
resident not a citizen of the United 
States at the time of the transfer— 

(1) Real property and tangible personal 
property. Real property and tangible 
personal property constitute property 
within the United States only if they 
are physically situated therein. 

(2) Intangible personal property. Ex-
cept as provided otherwise in subpara-
graphs (3) and (4) of this paragraph, in-
tangible personal property constitutes 
property within the United States if it 
consists of a property right issued by 
or enforceable against a resident of the 
United States or a domestic corpora-
tion (public or private), irrespective of 
where the written evidence of the prop-
erty is physically located at the time 
of the transfer. 

(3) Shares of stock. Irrespective of 
where the stock certificates are phys-
ically located at the time of the trans-
fer— 

(i) Shares of stock issued by a domes-
tic corporation constitute property 
within the United States, and 

(ii) Shares of stock issued by a cor-
poration which is not a domestic cor-
poration constitute property situated 
outside the United States. 

(4) Debt obligations. (i) In the case of 
gifts made on or after January 1, 1967, 
a debt obligation, including a bank de-
posit, the primary obligor of which is a 
United States person (as defined in sec-
tion 7701(a)(30)), the United States, a 
State, or any political subdivision 
thereof, the District of Columbia, or 
any agency or instumentality of any 
such government constitutes property 
situated within the United States. This 
subdivision applies— 

(a) In the case of a debt obligation of 
a domestic corporation, whether or not 
any interest on the obligation would be 
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treated under section 862(a)(1) as in-
come from sources without the United 
States by reason of section 861(a)(1)(B) 
(relating to interest received from a 
domestic corporation less than 20 per-
cent of whose gross income for a 3–year 
period was derived from sources within 
the United States) and the regulations 
thereunder; 

(b) In the case of an amount de-
scribed in section 861(c) (relating to 
certain bank deposits, withdrawable 
accounts, and amounts held by an in-
surance company under an agreement 
to pay interest), whether or not any in-
terest thereon would be treated under 
section 862(a)(1) as income from 
sources without the United States by 
reason of section 861(a)(1)(A) (relating 
to interest on amounts described in 
section 861(c) which is not effectively 
connected with the conduct of a trade 
or business within the United States) 
and the regulations thereunder; 

(c) In the case of a deposit with a do-
mestic corporation or domestic part-
nership, whether or not the deposit is 
with a foreign branch thereof engaged 
in the commercial banking business; 
and 

(d) Irrespective of where the written 
evidence of the debt obligation is phys-
ically located at the time of the trans-
fer. 

For purposes of this subdivision, a debt 
obligation on which there are two or 
more primary obligors shall be appor-
tioned among such obligors, taking 
into account to the extent appropriate 
under all the facts and circumstances 
any choate or inchoate rights of con-
tribution existing among such obligors 
with respect to the indebtedness. The 
term ‘‘agency or instrumentality’’, as 
used in this subdivision, does not in-
clude a possession of the United States 
or an agency or instrumentality of a 
possession. 

(ii) In the case of gifts made on or 
after January 1, 1967, a debt obligation, 
including a bank deposit, not deemed 
under subdivision (i) of this subpara-
graph to be situated within the United 
States, constitutes property situated 
outside the United States. 

(iii) In the case of gifts made before 
January 1, 1967, a debt obligation the 
written evidence of which is treated as 
being the property itself constitutes 

property situated within the United 
States if the written evidence of the 
obligation is physically located in the 
United States at the time of the trans-
fer, irrespective of who is the primary 
obligor on the debt. If the written evi-
dence of the obligation is physically lo-
cated outside the United States, the 
debt obligation constitutes property 
situated outside the United States. 

(iv) Currency is not a debt obligation 
for purposes of this subparagraph. 

[T.D. 7296, 38 FR 34202, Dec. 12, 1973] 

§ 25.2512–0 Table of contents. 
This section lists the section head-

ings that appear in the regulations 
under section 2512. 

§ 25.2512–1 Valuation of property; in general. 
§ 25.2512–2 Stocks and bonds. 
§ 25.2512–3 Valuation of interests in busi-

nesses. 
§ 25.2512–4 Valuation of notes. 
§ 25.2512–5 Valuation of annuities, unitrust 

interests, interests for life or term of 
years, and remainder or reversionary in-
terests. 

§ 25.2512–5T Valuation of annuities, unitrust 
interests, interests for life or term of 
years, and remainder or reversionary in-
terests (temporary). 

§ 25.2512–6 Valuation of certain life insur-
ance and annuity contracts; valuation of 
shares in an open-end investment com-
pany. 

§ 25.2512–7 Effect of excise tax. 
§ 25.2512–8 Transfers for insufficient consid-

eration. 

Actuarial Tables Applicable Before May 1, 
2009 

§ 25.2512–5A Valuation of annuities, unitrust 
interests, interests for life or term of 
years, and remainder or reversionary in-
terests transferred before May 1, 2009. 

[T.D. 9448, 74 FR 21512, May 7, 2009] 

§ 25.2512–1 Valuation of property; in 
general. 

Section 2512 provides that if a gift is 
made in property, its value at the date 
of the gift shall be considered the 
amount of the gift. The value of the 
property is the price at which such 
property would change hands between 
a willing buyer and a willing seller, 
neither being under any compulsion to 
buy or to sell, and both having reason-
able knowledge of relevant facts. The 
value of a particular item of property 
is not the price that a forced sale of the 
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property would produce. Nor is the fair 
market value of an item of property 
the sale price in a market other than 
that in which such item is most com-
monly sold to the public, taking into 
account the location of the item wher-
ever appropriate. Thus, in the case of 
an item of property made the subject of 
a gift, which is generally obtained by 
the public in the retail market, the fair 
market value of such an item of prop-
erty is the price at which the item or 
a comparable item would be sold at re-
tail. For example, the value of an auto-
mobile (an article generally obtained 
by the public in the retail market) 
which is the subject of a gift, is the 
price for which an automobile of the 
same or approximately the same de-
scription, make, model, age, condition, 
etc., could be purchased by a member 
of the general public and not the price 
for which the particular automobile of 
the donor would be purchased by a 
dealer in used automobiles. Examples 
of items of property which are gen-
erally sold to the public at retail may 
be found in § 25.2512–6. The value is gen-
erally to be determined by ascertaining 
as a basis the fair market value at the 
time of the gift of each unit of the 
property. For example, in the case of 
shares of stocks or bonds, such unit of 
property is generally a share or a bond. 
Property shall not be returned at the 
value at which it is assessed for local 
tax purposes unless that value rep-
resents the fair market value thereof 
on the date of the gift. All relevant 
facts and elements of value as of the 
time of the gift shall be considered. 
Where the subject of a gift is an inter-
est in a business, the value of items of 
property in the inventory of the busi-
ness generally should be reflected in 
the value of the business. For valu-
ation of interests in businesses, see 
§ 25.2512–3. See § 25.2512–2 and §§ 25.2512–4 
through 25.2512–6 for further informa-
tion concerning the valuation of other 
particular kinds of property. See 
§ 25.2702–6 for an adjustment to the 
total amount of an individual’s taxable 
gifts where the individual’s current 
taxable gifts include the transfer of 
certain interests in trust that were 

previously valued under the provisions 
of section 2702. 

[T.D. 6826, 30 FR 7709, June 15, 1965; as 
amended by T.D. 8395, 57 FR 4254, Feb. 4, 1992] 

§ 25.2512–2 Stocks and bonds. 
(a) In general. The value of stocks and 

bonds is the fair market value per 
share or bond on the date of the gift. 

(b) Based on selling prices. (1) In gen-
eral, if there is a market for stocks or 
bonds, on a stock exchange, in an over- 
the-counter market or otherwise, the 
mean between the highest and lowest 
quoted selling prices on the date of the 
gift is the fair market value per share 
or bond. If there were no sales on the 
date of the gift but there were sales on 
dates within a reasonable period both 
before and after the date of the gift, 
the fair market value is determined by 
taking a weighted average of the 
means between the highest and lowest 
sales on the nearest date before and the 
nearest date after the date of the gift. 
The average is to be weighted inversely 
by the respective numbers of trading 
days between the selling dates and the 
date of the gift. If the stocks or bonds 
are listed on more than one exchange, 
the records of the exchange where the 
stocks or bonds are principally dealt in 
should be employed if such records are 
available in a generally available list-
ing or publication of general circula-
tion. In the event that such records are 
not so available and such stocks or 
bonds are listed on a composite listing 
of combined exchanges available in a 
generally available listing or publica-
tion of general circulation, the records 
of such combined exchanges should be 
employed. In valuing listed securities, 
the donor should be careful to consult 
accurate records to obtain values as of 
the date of the gift. If quotations of un-
listed securities are obtained from bro-
kers, or evidence as to their sale is ob-
tained from the officers of the issuing 
companies, copies of letters furnishing 
such quotations or evidence of sale 
should be attached to the return. 

(2) If it is established with respect to 
bonds for which there is a market on a 
stock exchange, that the highest and 
lowest selling prices are not available 
for the date of the gift in a generally 
available listing or publication of gen-
eral circulation but that closing prices 
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are so available, the fair market value 
per bond is the mean between the 
quoted closing selling price on the date 
of the gift and the quoted closing sell-
ing price on the trading day before the 
date of the gift. If there were no sales 
on the trading day before the date of 
the gift but there were sales on dates 
within a reasonable period before the 
date of the gift, the fair market value 
is determined by taking a weighted av-
erage of the quoted closing selling 
prices on the date of the gift and the 
nearest date before the date of the gift. 
The closing selling price for the date of 
the gift is to be weighted by the respec-
tive number of trading days between 
the previous selling date and the date 
of the gift. If there were no sales with-
in a reasonable period before the date 
of the gift but there were sales on the 
date of the gift, the fair market value 
is the closing selling price on the date 
of the gift. If there were no sales on the 
date of the gift but there were sales 
within a reasonable period both before 
and after the date of the gift, the fair 
market value is determined by taking 
a weighted average of the quoted clos-
ing selling prices on the nearest date 
before and the nearest date after the 
date of the gift. The average is to be 
weighed inversely by the respective 
numbers of trading days between the 
selling dates and the date of the gift. If 
the bonds are listed on more than one 
exchange, the records of the exchange 
where the bonds are principally dealt 
in should be employed. In valuing list-
ed securities, the donor should be care-
ful to consult accurate records to ob-
tain values as of the date of the gift. 

(3) The application of this paragraph 
may be illustrated by the following ex-
amples: 

Example (1). Assume that sales of stock 
nearest the date of the gift (Friday, June 15) 
occurred two trading days before (Wednes-
day, June 13) and three trading days after 
(Wednesday, June 20) and on these days the 
mean sale prices per share were $10 and $15, 
respectively. The price of $12 is taken as rep-
resenting the fair market value of a share of 
stock as of the date of the gift 

[(3×10)+(2×15)]/5 
Example (2). Assume the same facts as in 

example 1 except that the mean sale prices 
per share on June 13 and June 20 were $15 and 
$10 respectively. The price of $13 is taken as 

representing the fair market value of a share 
of stock as of the date of the gift 
[(3×15)+(2×10)]/5 

Example (3). Assume that on the date of the 
gift (Tuesday, April 3, 1973) the closing sell-
ing price of certain listed bonds was $25 per 
bond and that the highest and lowest selling 
prices are not available in a generally avail-
able listing or publication of general circula-
tion for that date. Assume further, that the 
closing selling price of such bonds was $21 
per bond on the day before the date of the 
gift (Monday, April 2, 1973). Thus, under 
paragraph (b)(2) of this section, the price of 
$23 is taken as representing the fair market 
value per bond as of the date of the gift 
[(25+21)]/2 

Example (4). Assume the same facts as in 
example 3 except that there were no sales on 
the day before the date of the gift. Assume 
further, that there were sales on Thursday, 
March 29, 1973, and that the closing selling 
price on that day was $23. The price of $24.50 
is taken as representing the fair market 
value per bond as of the date of the gift 
[(1×23)+(3×25)]/4 

Example (5). Assume that no bonds were 
traded on the date of the gift (Friday, April 
20). Assume further, that sales of bonds near-
est the date of the gift occurred two trading 
days before (Wednesday, April 18) and three 
trading days after (Wednesday, April 25) the 
date of the gift and that on these two days 
the closing selling prices per bond were $29 
and $22, respectively. The highest and lowest 
selling prices are not available for these 
dates in a generally available listing or pub-
lication of general circulation. Thus, under 
paragraph (b)(2) of this section the price of 
$26.20 is taken as representing the fair mar-
ket value of a bond as of the date of the gift 
[(3×29)+(2×22)]/5 

(c) Based on bid and asked prices. If 
the provisions of paragraph (b) of this 
section are inapplicable because actual 
sales are not available during reason-
able period beginning before and end-
ing after the date of the gift, the fair 
market value may be determined by 
taking the mean between the bona fide 
bid and asked prices on the date of the 
gift, or if none, by taking a weighted 
average of the means between the bona 
fide bid and asked prices on the nearest 
trading date before and the nearest 
trading date after the date of the gift, 
if both such nearest dates are within a 
reasonable period. The average is to be 
determined in the manner described in 
paragraph (b) of this section. 

(d) Where selling prices and bid and 
asked prices are not available for dates 
both before and after the date of gift. If 
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the provisions of paragraphs (b) and (c) 
of this section are inapplicable because 
no actual sale prices or quoted bona 
fide bid and asked prices are available 
on a date within a reasonable period 
before the date of the gift, but such 
prices are available on a date within a 
reasonable period after the date of the 
gift, or vice versa, then the mean be-
tween the highest and lowest available 
sale prices or bid and asked prices may 
be taken as the value. 

(e) Where selling prices or bid and 
asked prices do not represent fair market 
value. In cases in which it is estab-
lished that the value per bond or share 
of any security determined on the basis 
of the selling or bid and asked prices as 
provided under paragraphs (b), (c), and 
(d) of this section does not represent 
the fair market value thereof, then 
some reasonable modification of the 
value determined on that basis or other 
relevant facts and elements of value 
shall be considered in determining fair 
market value. Where sales at or near 
the date of the gift are few or of a spo-
radic nature, such sales alone may not 
indicate fair market value. In certain 
exceptional cases, the size of the block 
of securities made the subject of each 
separate gift in relation to the number 
of shares changing hands in sales may 
be relevant in determining whether 
selling prices reflect the fair market 
value of the block of stock to be val-
ued. If the donor can show that the 
block of stock to be valued, with ref-
erence to each separate gift, is so large 
in relation to the actual sales on the 
existing market that it could not be 
liquidated in a reasonable time without 
depressing the market, the price at 
which the block could be sold as such 
outside the usual market, as through 
an underwriter, may be a more accu-
rate indication of value than market 
quotations. Complete data in support 
of any allowance claimed due to the 
size of the block of stock being valued 
should be submitted with the return. 
On the other hand, if the block of stock 
to be valued represents a controlling 
interest, either actual or effective, in a 
going business, the price at which 
other lots change hands may have lit-
tle relation to its true value. 

(f) Where selling prices or bid and asked 
prices are unavailable. If the provisions 

of paragraphs (b), (c), and (d) of this 
section are inapplicable because actual 
sale prices and bona fide bid and asked 
prices are lacking, then the fair mar-
ket value is to be determined by taking 
the following factors into consider-
ation: 

(1) In the case of corporate or other 
bonds, the soundness of the security, 
the interest yield, the date of matu-
rity, and other relevant factors; and 

(2) In the case of shares of stock, the 
company’s net worth, prospective earn-
ing power and dividend-paying capac-
ity, and other relevant factors. 

Some of the ‘‘other relevant factors’’ 
referred to in subparagraphs (1) and (2) 
of this paragraph are: The goodwill of 
the business; the economic outlook in 
the particular industry; the company’s 
position in the industry and its man-
agement; the degree of control of the 
business represented by the block of 
stock to be valued; and the values of 
securities of corporations engaged in 
the same or similar lines of business 
which are listed on a stock exchange. 
However, the weight to be accorded 
such comparisons or any other evi-
dentiary factors considered in the de-
termination of a value depends upon 
the facts of each case. Complete finan-
cial and other data upon which the 
valuation is based should be submitted 
with the return, including copies of re-
ports of any examinations of the com-
pany made by accountants, engineers, 
or any technical experts as of or near 
the date of the gift. 

[T.D. 6334, 23 FR 8904, Nov. 15, 1958; 25 FR 
14021, Dec. 31, 1960, as amended by T.D. 7327, 
39 FR 35355, Oct. 1, 1974; T.D. 7432, 41 FR 
38769, Sept. 13, 1976] 

§ 25.2512–3 Valuation of interest in 
businesses. 

(a) Care should be taken to arrive at 
an accurate valuation of any interest 
in a business which the donor transfers 
without an adequate and full consider-
ation in money or money’s worth. The 
fair market value of any interest in a 
business, whether a partnership or a 
proprietorship, is the net amount 
which a willing purchaser, whether an 
individual or a corporation, would pay 
for the interest to a willing seller, nei-
ther being under any compulsion to 
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buy or to sell and both having reason-
able knowledge of the relevant facts. 
The net value is determined on the 
basis of all relevant factors including— 

(1) A fair appraisal as of the date of 
the gift of all the assets of the busi-
ness, tangible and intangible, including 
good will; 

(2) The demonstrated earning capac-
ity of the business; and 

(3) The other factors set forth in 
paragraph (f) of § 25.2512–2 relating to 
the valuation of corporate stock, to the 
extent applicable. 
Special attention should be given to 
determining an adequate value of the 
good will of the business. Complete fi-
nancial and other data upon which the 
valuation is based should be submitted 
with the return, including copies of re-
ports of examinations of the business 
made by accountants, engineers, or any 
technical experts as of or near the date 
of the gift. 

(b) [Reserved] 

§ 25.2512–4 Valuation of notes. 
The fair market value of notes, se-

cured or unsecured, is presumed to be 
the amount of unpaid principal, plus 
accrued interest to the date of the gift, 
unless the donor establishes a lower 
value. Unless returned at face value, 
plus accrued interest, it must be shown 
by satisfactory evidence that the note 
is worth less than the unpaid amount 
(because of the interest rate, or date of 
maturity, or other cause), or that the 
note is uncollectible in part (by reason 
of the insolvency of the party or par-
ties liable, or for other cause), and that 
the property, if any, pledged or mort-
gaged as security is insufficient to sat-
isfy it. 

§ 25.2512–5 Valuation of annuities, 
unitrust interests, interests for life 
or term of years, and remainder or 
reversionary interests. 

(a) In general. Except as otherwise 
provided in paragraph (b) of this sec-
tion and § 25.7520–3(b), the fair market 
value of annuities, unitrust interests, 
life estates, terms of years, remainders, 

and reversions transferred by gift is 
the present value of the interests de-
termined under paragraph (d) of this 
section. Section 20.2031–7 of this chap-
ter (Estate Tax Regulations) and re-
lated sections provide tables with 
standard actuarial factors and exam-
ples that illustrate how to use the ta-
bles to compute the present value of 
ordinary annuity, life, and remainder 
interests in property. These sections 
also refer to standard and special actu-
arial factors that may be necessary to 
compute the present value of similar 
interests in more unusual fact situa-
tions. These factors and examples are 
also generally applicable for gift tax 
purposes in computing the values of 
taxable gifts. 

(b) Commercial annuities and insurance 
contracts. The value of life insurance 
contracts and contracts for the pay-
ment of annuities issued by companies 
regularly engaged in their sale is deter-
mined under § 25.2512–6. 

(c) and (d) [Reserved] For further 
guidance, see § 25.2512–5T(c) and (d). 

(e) Effective/applicability dates. This 
section applies after April 30, 1999, and 
before May 1, 2009. 

[T.D. 8540, 59 FR 30174, June 10, 1994, as 
amended by T.D. 8819, 64 FR 23224, Apr. 30, 
1999; T.D. 8886, 65 FR 36940, June 12, 2000; 65 
FR 39470, June 26, 2000; 65 FR 58222, Sept. 28, 
2000; T.D. 9448, 74 FR 21512, May 7, 2009] 

§ 25.2512–5T Valuation of annuities, 
unitrust interests, interests for life 
or term of years, and remainder or 
reversionary interests (temporary). 

(a) and (b) [Reserved] For further 
guidance, see § 25.2512–5(a) and (b). 

(c) Actuarial valuations. The present 
value of annuities, unitrust interests, 
life estates, terms of years, remainders, 
and reversions transferred by gift on or 
after May 1, 2009, is determined under 
paragraph (d) of this section. The 
present value of annuities, unitrust in-
terests, life estates, terms of years, re-
mainders, and reversions transferred 
by gift before May 1, 2009, is deter-
mined under the following sections: 

Transfers 
Applicable regulations 

After Before 

01–01–52 .................................................... 25.2512–5A(a). 
12–31–51 ..................................................... 01–01–71 .................................................... 25.2512–5A(b). 
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Transfers 
Applicable regulations 

After Before 

12–31–70 ..................................................... 12–01–83 .................................................... 25.2512–5A(c). 
11–30–83 ..................................................... 05–01–89 .................................................... 25.2512–5A(d). 
04–30–89 ..................................................... 05–01–99 .................................................... 25.2512–5A(e). 
04–30–99 ..................................................... 05–01–09 .................................................... 25.2512–5A(f). 

(d) Actuarial valuations on or after 
May 1, 2009—(1) In general. Except as 
otherwise provided in paragraph (b) of 
this section and § 25.7520–3(b) (relating 
to exceptions to the use of prescribed 
tables under certain circumstances), if 
the valuation date for the gift is on or 
after May 1, 2009, the fair market value 
of annuities, life estates, terms of 
years, remainders, and reversions 
transferred on or after May 1, 2009, is 
the present value of such interests de-
termined under paragraph (d)(2) of this 
section and by use of standard or spe-
cial section 7520 actuarial factors. 
These factors are derived by using the 
appropriate section 7520 interest rate 
and, if applicable, the mortality com-
ponent for the valuation date of the in-
terest that is being valued. See 
§§ 25.7520–1 through 25.7520–4. The fair 
market value of a qualified annuity in-
terest described in section 2702(b)(1) 
and a qualified unitrust interest de-
scribed in section 2702(b)(2) is the 
present value of such interests deter-
mined under § 25.7520–1(c). 

(2) Specific interests. When the donor 
transfers property in trust or otherwise 
and retains an interest therein, gen-
erally, the value of the gift is the value 
of the property transferred less the 
value of the donor’s retained interest. 
However, if the donor transfers prop-
erty after October 8, 1990, to or for the 
benefit of a member of the donor’s fam-
ily, the value of the gift is the value of 
the property transferred less the value 
of the donor’s retained interest as de-
termined under section 2702. If the 
donor assigns or relinquishes an annu-
ity, life estate, remainder, or reversion 
that the donor holds by virtue of a 
transfer previously made by the donor 
or another, the value of the gift is the 
value of the interest transferred. How-
ever, see section 2519 for a special rule 
in the case of the assignment of an in-
come interest by a person who received 
the interest from a spouse. 

(i) Charitable remainder trusts. The 
fair market value of a remainder inter-
est in a pooled income fund, as defined 
in § 1.642(c)–5, is its value determined 
under § 1.642(c)–6T(e) (see § 1.642(c)–6A 
for certain prior periods). The fair mar-
ket value of a remainder interest in a 
charitable remainder annuity trust, as 
described in § 1.664–2(a), is its present 
value determined under § 1.664–2(c). The 
fair market value of a remainder inter-
est in a charitable remainder unitrust, 
as defined in § 1.664–3, is its present 
value determined under § 1.664–4T(e). 
The fair market value of a life interest 
or term for years in a charitable re-
mainder unitrust is the fair market 
value of the property as of the date of 
transfer less the fair market value of 
the remainder interest, determined 
under § 1.664–4T(e)(4) and (5). 

(ii) Ordinary remainder and rever-
sionary interests. If the interest to be 
valued is to take effect after a definite 
number of years or after the death of 
one individual, the present value of the 
interest is computed by multiplying 
the value of the property by the appro-
priate remainder interest actuarial fac-
tor (that corresponds to the applicable 
section 7520 interest rate and remain-
der interest period) in Table B (for a 
term certain) or the appropriate Table 
S (for one measuring life), as the case 
may be. Table B is contained in 
§ 20.2031–7(d)(6) and Table S (for one 
measuring life when the valuation date 
is on or after May 1, 2009) is included in 
§ 20.2031–7T(d)(7) and Internal Revenue 
Service Publication 1457. See § 20.2031– 
7A containing Table S for valuation of 
interests before May 1, 2009. For infor-
mation about obtaining actuarial fac-
tors for other types of remainder inter-
ests, see paragraph (d)(4) of this sec-
tion. 

(iii) Ordinary term-of-years and life in-
terests. If the interest to be valued is 
the right of a person to receive the in-
come of certain property, or to use cer-
tain nonincome-producing property, for 
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a term of years or for the life of one in-
dividual, the present value of the inter-
est is computed by multiplying the 
value of the property by the appro-
priate term-of-years or life interest ac-
tuarial factor (that corresponds to the 
applicable section 7520 interest rate 
and term-of-years or life interest pe-
riod). Internal Revenue Service Publi-
cation 1457 includes actuarial factors 
for a remainder interest after a term of 
years in Table B and after the life of 
one individual in Table S (for one 
measuring life when the valuation date 
is on or after May 1, 2009). However, 
term-of-years and life interest actu-
arial factors are not included in Table 
B in § 20.2031–7(d)(6) or Table S in 
§ 20.2031–7T(d)(7) (or in § 20.2031–7A). If 
Internal Revenue Service Publication 
1457 (or any other reliable source of 
term-of-years and life interest actu-
arial factors) is not conveniently avail-
able, an actuarial factor for the inter-
est may be derived mathematically. 
This actuarial factor may be derived by 
subtracting the correlative remainder 
factor (that corresponds to the applica-
ble section 7520 interest rate) in Table 
B (for a term of years) in § 20.2031– 
7(d)(6) or in Table S (for the life of one 
individual) in § 20.2031–7T(d)(7), as the 
case may be, from 1.000000. For infor-
mation about obtaining actuarial fac-
tors for other types of term-of-years 
and life interests, see paragraph (d)(4) 
of this section. 

(iv) Annuities. (A) If the interest to be 
valued is the right of a person to re-
ceive an annuity that is payable at the 
end of each year for a term of years or 
for the life of one individual, the 
present value of the interest is com-
puted by multiplying the aggregate 
amount payable annually by the appro-
priate annuity actuarial factor (that 
corresponds to the applicable section 
7520 interest rate and annuity period). 
Internal Revenue Service Publication 
1457 includes actuarial factors in Table 
B (for a remainder interest after an an-
nuity payable for a term of years) and 
in Table S (for a remainder interest 
after an annuity payable for the life of 
one individual when the valuation date 
is on or after May 1, 2009). However, an-
nuity actuarial factors are not in-
cluded in Table B in § 20.2031–7(d)(6) or 
Table S in § 20.2031–7T(d)(7) (or in 

§ 20.2031–7A). If Internal Revenue Serv-
ice Publication 1457 (or any other reli-
able source of annuity actuarial fac-
tors) is not conveniently available, an 
annuity factor for a term of years or 
for one life may be derived mathemati-
cally. This annuity factor may be de-
rived by subtracting the applicable re-
mainder factor (that corresponds to the 
applicable section 7520 interest rate 
and annuity period) in Table B (in the 
case of a term-of-years annuity) in 
§ 20.2031–7(d)(6) or in Table S (in the 
case of a one-life annuity) in § 20.2031– 
7T(d)(7), as the case may be, from 
1.000000 and then dividing the result by 
the applicable section 7520 interest rate 
expressed as a decimal number. See 
§ 20.2031–7T(d)(2)(iv) for an example that 
illustrates the computation of the 
present value of an annuity. 

(B) If the annuity is payable at the 
end of semiannual, quarterly, monthly, 
or weekly periods, the product ob-
tained by multiplying the annuity fac-
tor by the aggregate amount payable 
annually is then multiplied by the ap-
plicable adjustment factor set forth in 
Table K in § 20.2031–7(d)(6) at the appro-
priate interest rate component for pay-
ments made at the end of the specified 
periods. The provisions of this para-
graph (d)(2)(iv)(B) are illustrated by 
the following example: 

Example. In July of a year after 2008, the 
donor agreed to pay the annuitant the sum 
of $10,000 per year, payable in equal semi-
annual installments at the end of each pe-
riod. The semiannual installments are to be 
made on each December 31st and June 30th. 
The annuity is payable until the annuitant’s 
death. On the date of the agreement, the an-
nuitant is 68 years and 5 months old. The 
donee annuitant’s age is treated as 68 for 
purposes of computing the present value of 
the annuity. The section 7520 rate on the 
date of the agreement is 6.6 percent. Under 
Table S in § 20.2031–7T(d)(7), the factor at 6.6 
percent for determining the present value of 
a remainder interest payable at the death of 
an individual aged 68 is .42001. Converting 
the remainder factor to an annuity factor, as 
described above, the annuity factor for deter-
mining the present value of an annuity 
transferred to an individual age 68 is 8.7877 
(1.00000 minus .42001 divided by .066). The ad-
justment factor from Table K in § 20.2031– 
7(d)(6) in the column for payments made at 
the end of each semiannual period at the 
rate of 6.6 percent is 1.0162. The aggregate 
annual amount of the annuity, $10,000, is 
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multiplied by the factor 8.7877 and the prod-
uct is multiplied by 1.0162. The present value 
of the donee’s annuity is, therefore, $89,300.61 
($10,000 × 8.7877 × 1.0162). 

(C) If an annuity is payable at the be-
ginning of annual, semiannual, quar-
terly, monthly, or weekly periods for a 
term of years, the value of the annuity 
is computed by multiplying the aggre-
gate amount payable annually by the 
annuity factor described in paragraph 
(d)(2)(iv)(A) of this section; and the 
product so obtained is then multiplied 
by the adjustment factor in Table J in 
§ 20.2031–7(d)(6) at the appropriate inter-
est rate component for payments made 
at the beginning of specified periods. If 
an annuity is payable at the beginning 
of annual, semiannual, quarterly, 
monthly, or weekly periods for one or 
more lives, the value of the annuity is 
the sum of the first payment and the 
present value of a similar annuity, the 
first payment of which is not to be 
made until the end of the payment pe-
riod, determined as provided in para-
graph (d)(2)(iv)(B) of this section. 

(v) Annuity and unitrust interests for a 
term of years or until the prior death of 
an individual—(A) Annuity interests. The 
present value of an annuity interest 
that is payable until the earlier to 

occur of the lapse of a specific number 
of years or the death of an individual 
may be computed with values from the 
tables in §§ 20.2031–7(d)(6) and 20.2031– 
7T(d)(7) as described in the following 
example: 

Example. The donor transfers $100,000 into a 
trust on or after May 1, 2009, and retains the 
right to receive an annuity from the trust in 
the amount of $6,000 per year, payable in 
equal semiannual installments at the end of 
each period. The semiannual installments 
are to be made on each June 30th and Decem-
ber 31st. The annuity is payable for 10 years 
or until the donor’s prior death. At the time 
of the transfer, the donor is 59 years and 6 
months old. The donor’s age is deemed to be 
60 for purposes of computing the present 
value of the retained annuity. The section 
7520 rate for the month in which the transfer 
occurred is 5.8 percent. The present value of 
the donor’s retained interest is $42,575.65, de-
termined as follows 

TABLE S value at 5.8 percent, 
age 60 ..................................... .34656 

TABLE S value at 5.8 percent, 
age 70 ..................................... .49025 

TABLE 2000CM value at age 70 74794 
TABLE 2000CM value at age 60 87595 
TABLE B value at 5.8 percent, 

10 years .................................. .569041 
TABLE K value at 5.8 percent .. 1.0143 
Factor for donor’s retained in-

terest at 5.8 percent: 

(. . ) (. ( / ) (. . ))100000 34656 569041 74794 87595 100000 49025− − × × − = 669959
058

.

.

Present value of donor’s retained 
interest: 

($6,000 × 6.9959 × 1.0143) ..... $42,575.65: 

(B) Unitrust interests. The present 
value of a unitrust interest that is pay-
able until the earlier to occur of the 
lapse of a specific number of years or 
the death of an individual may be com-
puted with values from the tables in 
§§ 1.664–4(e)(6) and 1.664–4T(e)(7) as de-
scribed in the following example: 

Example. The donor who, as of the nearest 
birthday, is 60 years old, transfers $100,000 to 
a unitrust on January 1st of a year after 
2009. The trust instrument requires that each 
year the trust pay to the donor, in equal 
semiannual installments on June 30th and 
December 31st, 6 percent of the fair market 

value of the trust assets, valued as of Janu-
ary 1st each year, for 10 years or until the 
prior death of the donor. The section 7520 
rate for the January in which the transfer 
occurred is 6.6 percent. Under Table F(6.6) in 
§ 1.664–4(e)(6), the appropriate adjustment 
factor is .953317 for semiannual payments 
payable at the end of the semiannual period. 
The adjusted payout rate is 5.720 percent (6% 
× .953317). The present value of the donor’s 
retained interest is $41,920.00 determined as 
follows: 

TABLE U(1) value at 5.6 percent, 
age 60 ........................................... .33970 

TABLE U(1) value at 5.6 percent, 
age 70 ........................................... .48352 

TABLE 2000CM value at age 70 ....... 74794 
TABLE 2000CM value at age 60 ....... 87595 
TABLE D value at 5.6 percent, 10 

years ............................................ .561979 
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Factor for donor’s retained interest at 5.6 percent: 
(1.000000 ¥ .33970) ¥ (.561979 × (74794/87595) × (1.000000 ¥ .48352)) = .41247 

TABLE U(1) value at 5.8 percent, age 
60 .................................................... .32846 

TABLE U(1) value at 5.8 percent, age 
70 .................................................... .47241 

TABLE 2000CM value at age 70 .......... 74794 
TABLE 2000CM value at age 60 .......... 87595 
TABLE D value at 5.8 percent, 10 

years ............................................... 550185 

Factor for donor’s retained interest at 5.8 percent: 
(1.000000 ¥ .32846) ¥ (.550185 × (74974/87595) × (1.000000 ¥ .47241)) = .42369 
Difference¥.01122 

Interpolation adjustment: 

5720 56

02 01122

00673

. % .%

.% .

.

− =

=

x

x

Factor at 5.6 percent, age 60 ..... .41247 
Plus: Interpolation adjustment .00673 

Interpolated Factor .................. .41920 
Present value of donor’s re-

tained interest: 
($100,000 × .41920) ........... 41,920.00 

(3) Transitional rule. If the valuation 
date of a transfer of property by gift is 
on or after May 1, 2009, and before July 
1, 2009, the fair market value of the in-
terest transferred is determined by use 
of the section 7520 interest rate for the 
month in which the valuation date oc-
curs (see §§ 25.7520–1(b) and 25.7520– 
2(a)(2)) and the appropriate actuarial 
tables under either § 20.2031–7T(d)(7) or 
§ 20.2031–7A(f)(4), at the option of the 
donor. However, with respect to each 
individual transaction and with respect 
to all transfers occurring on the valu-
ation date, the donor must use the 
same actuarial tables (for example, gift 
and income tax charitable deductions 
with respect to the same transfer must 
be determined based on the same ta-
bles, and all transfers made on the 
same date must be valued based on the 
same tables). 

(4) Publications and actuarial computa-
tions by the Internal Revenue Service. 
Many standard actuarial factors not 
included in § 20.2031–7(d)(6) or § 20.2031– 
7T(d)(7) are included in Internal Rev-
enue Service Publication 1457, ‘‘Actu-
arial Valuations Version 3A’’ (2009). In-
ternal Revenue Service Publication 
1457 also includes examples that illus-
trate how to compute many special fac-
tors for more unusual situations. A 

copy of this publication is available be-
ginning May 1, 2009, at no charge, elec-
tronically via the IRS Internet site at 
http://www.irs.gov. If a special factor is 
required in the case of a completed 
gift, the Internal Revenue Service may 
furnish the factor to the donor upon a 
request for a ruling. The request for a 
ruling must be accompanied by a reci-
tation of the facts including a state-
ment of the date of birth for each 
measuring life, the date of the gift, any 
other applicable dates, and a copy of 
the will, trust, or other relevant docu-
ments. A request for a ruling must 
comply with the instructions for re-
questing a ruling published periodi-
cally in the Internal Revenue Bulletin 
(see §§ 601.201 and 601.601(d)(2)(ii)(b)) and 
include payment of the required user 
fee. 

(e) Effective/applicability date. This 
section applies on or after May 1, 2009. 

(f) Expiration date. This section ex-
pires on or before May 1, 2012. 

[T.D. 9448, 74 FR 21512, May 7, 2009] 

§ 25.2512–6 Valuation of certain life in-
surance and annuity contracts; 
valuation of shares in an open-end 
investment company. 

(a) Valuation of certain life insurance 
and annuity contracts. The value of a 
life insurance contract or of a contract 
for the payment of an annuity issued 
by a company regularly engaged in the 
selling of contracts of that character is 
established through the sale of the par-
ticular contract by the company, or 
through the sale by the company of 
comparable contracts. As valuation of 
an insurance policy through sale of 
comparable contracts is not readily as-
certainable when the gift is of a con-
tract which has been in force for some 
time and on which further premium 
payments are to be made, the value 
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may be approximated by adding to the 
interpolated terminal reserve at the 
date of the gift the proportionate part 
of the gross premium last paid before 
the date of the gift which covers the 
period extending beyond that date. If, 
however, because of the unusual nature 
of the contract such approximation is 
not reasonably close to the full value, 
this method may not be used. The fol-
lowing examples, so far as relating to 
life insurance contracts, are of gifts of 
such contracts on which there are no 
accrued dividends or outstanding in-
debtedness. 

Example (1). A donor purchases from a life 
insurance company for the benefit of another 
a life insurance contract or a contract for 
the payment of an annuity. The value of the 
gift is the cost of the contract. 

Example (2). An annuitant purchased from 
a life insurance company a single payment 
annuity contract by the terms of which he 
was entitled to receive payments of $1,200 an-
nually for the duration of his life. Five years 
subsequent to such purchase, and when of 
the age of 50 years, he gratuitously assigns 
the contract. The value of the gift is the 
amount which the company would charge for 
an annuity contract providing for the pay-
ment of $1,200 annually for the life of a per-
son 50 years of age. 

Example (3). A donor owning a life insur-
ance policy on which no further payments 
are to be made to the company (e.g., a single 
premium policy or paid-up policy) makes a 
gift of the contract. The value of the gift is 
the amount which the company would 
charge for a single premium contract of the 
same specified amount on the life of a person 
of the age of the insured. 

Example (4). A gift is made four months 
after the last premium due date of an ordi-
nary life insurance policy issued nine years 
and four months prior to the gift thereof by 
the insured, who was 35 years of age at date 
of issue. The gross annual premium is $2,811. 
The computation follows: 
Terminal reserve at end of tenth year ................. $14,601.00 
Terminal reserve at end of ninth year ................. 12,965.00 

Increase .................................................... 1,636.00 
One-third of such increase (the gift having been 

made four months following the last preceding 
premium due date), is ...................................... 545.33 
Terminal reserve at end of ninth year 12,965.00 

Interpolated terminal reserve at date of gift ........ 13,510.33 
Two-thirds of gross premium ($2,811) ................ 1,874.00 

Value of the gift ................................................ 15,384.33 

Example (5). A donor purchases from a life 
insurance company for $15,198, a joint and 
survivor annuity contract which provides for 
the payment of $60 a month to the donor dur-

ing his lifetime, and then to his sister for 
such time as she may survive him. The pre-
mium which would have been charged by the 
company for an annuity of $60 monthly pay-
able during the life of the donor alone is 
$10,690. The value of the gift is $4,508 ($15,198 
less $10,690). 

(b) Valuation of shares in an open-end 
investment company. (1) The fair market 
value of a share in an open-end invest-
ment company (commonly known as a 
‘‘mutual fund’’) is the public redemp-
tion price of a share. In the absence of 
an affirmative showing of the public re-
demption price in effect at the time of 
the gift, the last public redemption 
price quoted by the company for the 
date of the gift shall be presumed to be 
the applicable public redemption price. 
If there is no public redemption price 
quoted by the company for the date of 
the gift (e.g., the date of the gift is a 
Saturday, Sunday, or holiday), the fair 
market value of the mutual fund share 
is the last public redemption price 
quoted by the company for the first 
day preceding the date of the gift for 
which there is a quotation. As used in 
this paragraph the term ‘‘open-end in-
vestment company’’ includes only a 
company which on the date of the gift 
was engaged in offering its shares to 
the public in the capacity of an open- 
end investment company. 

(2) The provisions of this paragraph 
shall apply with respect to gifts made 
after December 31, 1954. 

[T.D. 6680, 28 FR 10872, Oct. 10, 1963, as 
amended by T.D. 7319, 39 FR 26723, July 23, 
1974] 

§ 25.2512–7 Effect of excise tax. 
If jewelry, furs or other property, the 

purchase of which is subject to an ex-
cise tax, is purchased at retail by a 
taxpayer and made the subject of gifts 
within a reasonable time after pur-
chase, the purchase price, including the 
excise tax, is considered to be the fair 
market value of the property on the 
date of the gift, in the absence of evi-
dence that the market price of similar 
articles has increased or decreased in 
the meantime. Under other cir-
cumstances, the excise tax is taken 
into account in determining the fair 
market value of property to the extent, 
and only to the extent, that it affects 
the price at which the property would 
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change hands between a willing buyer 
and a willing seller, as provided in 
§ 25.2512–1. 

§ 25.2512–8 Transfers for insufficient 
consideration. 

Transfers reached by the gift tax are 
not confined to those only which, being 
without a valuable consideration, ac-
cord with the common law concept of 
gifts, but embrace as well sales, ex-
changes, and other dispositions of prop-
erty for a consideration to the extent 
that the value of the property trans-
ferred by the donor exceeds the value 
in money or money’s worth of the con-
sideration given therefor. However, a 
sale, exchange, or other transfer of 
property made in the ordinary course 
of business (a transaction which is 
bona fide, at arm’s length, and free 
from any donative intent), will be con-
sidered as made for an adequate and 
full consideration in money or money’s 
worth. A consideration not reducible to 
a value in money or money’s worth, as 
love and affection, promise of mar-
riage, etc., is to be wholly disregarded, 
and the entire value of the property 
transferred constitutes the amount of 
the gift. Similarly, a relinquishment or 
promised relinquishment of dower or 
curtesy, or of a statutory estate cre-
ated in lieu of dower or curtesy, or of 
other marital rights in the spouse’s 
property or estate, shall not be consid-
ered to any extent a consideration ‘‘in 
money or money’s worth.’’ See, how-
ever, section 2516 and the regulations 
thereunder with respect to certain 
transfers incident to a divorce. See also 
sections 2701, 2702, 2703 and 2704 and the 
regulations at §§ 25.2701–0 through 
25.2704–3 for special rules for valuing 
transfers of business interests, trans-
fers in trust, and transfers pursuant to 
options and purchase agreements. 

[T.D. 6334, 23 FR 8904, Nov. 15, 1958; 25 FR 
14021, Dec. 31, 1960; as amended by T.D. 8395, 
57 FR 4255, Feb. 4, 1992] 

§ 25.2513–1 Gifts by husband or wife to 
third party considered as made one- 
half by each. 

(a) A gift made by one spouse to a 
person other than his (or her) spouse 
may, for the purpose of the gift tax, be 
considered as made one-half by his 
spouse, but only if at the time of the 

gift each spouse was a citizen or resi-
dent of the United States. For purposes 
of this section, an individual is to be 
considered as the spouse of another in-
dividual only if he was married to such 
individual at the time of the gift and 
does not remarry during the remainder 
of the ‘‘calendar period’’ (as defined in 
§ 25.2502–1(c)(1)). 

(b) The provisions of this section will 
apply to gifts made during a particular 
‘‘calendar period’’ (as defined in 
§ 25.2502–1(c)(1)) only if both spouses 
signify their consent to treat all gifts 
made to third parties during that cal-
endar period by both spouses while 
married to each other as having been 
made one-half by each spouse. As to 
the manner and time for signifying 
consent, see § 25.2513–2. Such consent, if 
signified with respect to any calendar 
period, is effective with respect to all 
gifts made to third parties during such 
calendar period except as follows: 

(1) If the consenting spouses were not 
married to each other during a portion 
of the calendar period, the consent is 
not effective with respect to any gifts 
made during such portion of the cal-
endar period. Where the consent is sig-
nified by an executor or administrator 
of a deceased spouse, the consent is not 
effective with respect to gifts made by 
the surviving spouse during the portion 
of the calendar period that his spouse 
was deceased. 

(2) If either spouse was a nonresident 
not a citizen of the United States dur-
ing any portion of the calendar period, 
the consent is not effective with re-
spect to any gift made during that por-
tion of the calendar period. 

(3) The consent is not effective with 
respect to a gift by one spouse of a 
property interest over which he created 
in his spouse a general power of ap-
pointment (as defined in section 
2514(c)). 

(4) If one spouse transferred property 
in part to his spouse and in part to 
third parties, the consent is effective 
with respect to the interest transferred 
to third parties only insofar as such in-
terest is ascertainable at the time of 
the gift and hence severable from the 
interest transferred to his spouse. See 
§ 25.2512–5 for the principles to be ap-
plied in the valuation of annuities, life 
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estates, terms for years, remainders 
and reversions. 

(5) The consent applies alike to gifts 
made by one spouse alone and to gifts 
made partly by each spouse, provided 
such gifts were to third parties and do 
not fall within any of the exceptions 
set forth in subparagraphs (1) through 
(4) of this paragraph. The consent may 
not be applied only to a portion of the 
property interest constituting such 
gifts. For example, a wife may not 
treat gifts made by her spouse from his 
separate property to third parties as 
having been made one-half by her if her 
spouse does not consent to treat gifts 
made by her to third parties during the 
same calendar period as having been 
made one-half by him. If the consent is 
effectively signified on either the hus-
band’s return or the wife’s return, all 
gifts made by the spouses to third par-
ties (except as described in subpara-
graphs (1) through (4) of this para-
graph), during the calendar period will 
be treated as having been made one- 
half by each spouse. 

(c) If a husband and wife consent to 
have the gifts made to third party 
donees considered as made one-half by 
each spouse, and only one spouse 
makes gifts during the ‘‘calendar pe-
riod’’ (as defined in § 25.2502–1(c)(1)), the 
other spouse is not required to file a 
gift tax return provided: (1) The total 
value of the gifts made to each third 
party donee since the beginning of the 
calendar year is not in excess of $20,000 
($6,000 for calendar years prior to 1982), 
and (2) no portion of the property 
transferred constitutes a gift of a fu-
ture interest. If a transfer made by ei-
ther spouse during the calendar period 
to a third-party represents a gift of a 
future interest in property and the 
spouses consent to have the gifts con-
sidered as made one-half by each, a gift 
tax return for such calendar period 
must be filed by each spouse regardless 
of the value of the transfer. (See 
§ 25.2503–3 for the definition of a future 
interest.) 

(d) The following examples illustrate 
the application of this section relating 
to the requirements for the filing of a 
return, assuming that a consent was ef-
fectively signified: 

(1) A husband made gifts valued at 
$7,000 during the second quarter of 1971 

to a third party and his wife made no 
gifts during this time. Each spouse is 
required to file a return for the second 
calendar quarter of 1971. 

(2) A husband made gifts valued at 
$5,000 to each of two third parties dur-
ing the year 1970 and his wife made no 
gifts. Only the husband is required to 
file a return. (See § 25.6019–2.) 

(3) During the third quarter of 1971, a 
husband made gifts valued at $5,000 to 
a third party, and his wife made gifts 
valued at $2,000 to the same third 
party. Each spouse is required to file a 
return for the third calendar quarter of 
1971. 

(4) A husband made gifts valued at 
$5,000 to a third party and his wife 
made gifts valued at $3,000 to another 
third party during the year 1970. Only 
the husband is required to file a return 
for the calendar year 1970. (See 
§ 25.6019–2.) 

(5) A husband made gifts valued at 
$2,000 during the first quarter of 1971 to 
third parties which represented gifts of 
future interests in property (see 
§ 25.2503–3), and his wife made no gifts 
during such calendar quarter. Each 
spouse is required to file a return for 
the first calendar quarter of 1971. 

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28729, Dec. 29, 1972; 
T.D. 7910, 48 FR 40374, Sept. 7, 1983] 

§ 25.2513–2 Manner and time of signi-
fying consent. 

(a)(1) Consent to the application of 
the provisions of section 2513 with re-
spect to a ‘‘calendar period’’ (as defined 
in § 25.2502–1(c)(1)) shall, in order to be 
effective, be signified by both spouses. 
If both spouses file gift tax returns 
within the time for signifying consent, 
it is sufficient if— 

(i) The consent of the husband is sig-
nified on the wife’s return, and the con-
sent of the wife is signified on the hus-
band’s return; 

(ii) The consent of each spouse is sig-
nified on his own return; or 

(iii) The consent of both spouses is 
signified on one of the returns. 
If only one spouse files a gift tax re-
turn within the time provided for signi-
fying consent, the consent of both 
spouses shall be signified on that re-
turn. However, whereover possible, the 
notice of the consent is to be shown on 
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both returns and it is preferred that 
the notice be executed in the manner 
described in subdivision (i) of this sub-
paragraph. The consent may be re-
voked only as provided in § 25.2513–3. If 
one spouse files more than one gift tax 
return for a calendar period on or be-
fore the due date of the return, the last 
return so filed shall, for the purpose of 
determining whether a consent has 
been signified, be considered as the re-
turn. (See §§ 25.6075–1 and 25.6075–2 for 
the due date of a gift tax return.) 

(2) For gifts made after December 31, 
1970, and before January 1, 1982 subject 
to the limitations of paragraph (b) of 
this section, the consent signified on a 
return filed for a calendar quarter will 
be effective for a previous calendar 
quarter of the same calendar year for 
which no return was filed because the 
gifts made during such previous cal-
endar quarter did not exceed the an-
nual exclusion provided by section 
2503(b), if the gifts in such previous cal-
endar quarter are listed on that return. 
Thus, for example, if A gave $2,000 to 
his son in the first quarter of 1972 (and 
filed no return because of section 
2503(b)) and gave a further $4,000 to 
such son in the last quarter of the year, 
A and his spouse could signify consent 
to the application of section 2513 on the 
return filed for the fourth quarter and 
have it apply to the first quarter as 
well, provided that the $2,000 gift is 
listed on such return. 

(b)(1) With respect to gifts made after 
December 31, 1981, or before January 1, 
1971, the consent may be signified at 
any time following the close of the cal-
endar year, subject to the following 
limitations: 

(i) The consent may not be signified 
after the 15th day of April following 
the close of the calendar year, unless 
before such 15th day no return has been 
filed for the year by either spouse, in 
which case the consent may not be sig-
nified after a return for the year is 
filed by either spouse; and 

(ii) The consent may not be signified 
for a calendar year after a notice of de-
ficiency in gift tax for that year has 
been sent to either spouse in accord-
ance with the provisions of section 
6212(a). 

(2) With respect to gifts made after 
December 31, 1970 and before January 1, 

1982, the consent may be signified at 
any time following the close of the cal-
endar quarter in which the gift was 
made, subject to the following limita-
tions: 

(i) The consent may not be signified 
after the 15th day of the second month 
following the close of such calendar 
quarter, unless before such 15th day, no 
return has been filed for such calendar 
quarter by either spouse, in which case 
the consent may not be signified after 
a return for such calendar quarter is 
filed by either spouse; and 

(ii) The consent may not be signified 
after a notice of deficiency with re-
spect to the tax for such calendar quar-
ter has been sent to either spouse in 
accordance with section 6212(a). 

(c) The executor or administrator of 
a deceased spouse, or the guardian or 
committee of a legally incompetent 
spouse, as the case may be, may signify 
the consent. 

(d) If the donor and spouse consent to 
the application of section 2513, the re-
turn or returns for the ‘‘calendar pe-
riod’’ (as defined in § 25.2502–1(c)(1)) 
must set forth, to the extent provided 
thereon, information relative to the 
transfers made by each spouse. 

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28730, Dec. 29, 1972; 
T.D. 7910, 48 FR 40375, Sept. 7, 1983] 

§ 25.2513–3 Revocation of consent. 
(a)(1) With respect to gifts made after 

December 31, 1981, or before January 1, 
1971, if the consent to the application 
of the provisions of section 2513 for a 
calendar year was effectively signified 
on or before the 15th day of April fol-
lowing the close of the calendar year, 
either spouse may revoke the consent 
by filing in duplicate a signed state-
ment of revocation, but only if the 
statement is filed on or before such 
15th day of April. Therefore, a consent 
that was not effectively signified until 
after the 15th day of April following 
the close of the calendar year to which 
it applies may not be revoked. 

(2) With respect to gifts made after 
December 31, 1970, and before January 
1, 1982, if the consent to the application 
of the provisions of section 2513 for a 
calendar quarter was effectively sig-
nified on or before the 15th day of the 
second month following the close of 
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such calendar quarter, either spouse 
may revoke the consent by filing in du-
plicate a signed statement of revoca-
tion, but only if the statement is filed 
on or before such 15th day of the sec-
ond month following the close of such 
calendar quarter. Therefore, a consent 
that was not effectively signified until 
after the 15th day of the second month 
following the close of the calendar 
quarter to which it applies may not be 
revoked. 

(b) Except as provided in paragraph 
(b) of § 301.6091–1 of this chapter (relat-
ing to hand-carried documents), the 
statement referred to in paragraph (a) 
of this section shall be filed with the 
internal revenue officer with whom the 
gift tax return is required to be filed, 
or with whom the gift tax return would 
be required to be filed if a return were 
required. 

[T.D. 7238, 37 FR 28730, Dec. 29, 1972, as 
amended by T.D. 7910, 48 FR 40375, Sept. 7, 
1983] 

§ 25.2513–4 Joint and several liability 
for tax. 

If consent to the application of the 
provisions of section 2513 is signified as 
provided in § 25.2513–2, and not revoked 
as provided in § 25.2513–3, the liability 
with respect to the entire gift tax of 
each spouse for such ‘‘calendar period’’ 
(as defined in § 25.2502–1(c)(1)) is joint 
and several. See paragraph (d) of 
§ 25.2511–1. 

[T.D. 7238, 37 FR 28730, Dec. 29, 1972, as 
amended by T.D. 7910, 48 FR 40375, Sept. 7, 
1983] 

§ 25.2514–1 Transfers under power of 
appointment. 

(a) Introductory. (1) Section 2514 
treats the exercise of a general power 
of appointment created on or before 
October 21, 1942, as a transfer of prop-
erty for purposes of the gift tax. The 
section also treats as a transfer of 
property the exercise or complete re-
lease of a general power of appoint-
ment created after October 21, 1942, and 
under certain circumstances the exer-
cise of a power of appointment (not a 
general power of appointment) created 
after October 21, 1942, by the creation 
of another power of appointment. See 
paragraph (d) of § 25.2514–3. Under cer-
tain circumstances, also, the failure to 

exercise a power of appointment cre-
ated after October 21, 1942, within a 
specified time, so that the power 
lapses, constitutes a transfer of prop-
erty. Paragraphs (b) through (e) of this 
section contain definitions of certain 
terms used in §§ 25.2514–2 and 25.2514–3. 
See § 25.2514–2 for specific rules applica-
ble to certain powers created on or be-
fore October 21, 1942. See § 25.2514–3 for 
specific rules applicable to powers cre-
ated after October 21, 1942. 

(2) [Reserved] 
(b) Definition of ‘‘power of appoint-

ment’’—(1) In general. The term ‘‘power 
of appointment’’ includes all powers 
which are in substance and effect pow-
ers of appointment received by the 
donee of the power from another per-
son, regardless of the nomenclature 
used in creating the power and regard-
less of local property law connotations. 
For example, if a trust instrument pro-
vides that the beneficiary may appro-
priate or consume the principal of the 
trust, the power to consume or appro-
priate is a power of appointment. Simi-
larly, a power given to a donee to af-
fect the beneficial enjoyment of a trust 
property or its income by altering, 
amending or revoking the trust instru-
ment or terminating the trust is a 
power of appointment. A power in a 
donee to remove or discharge a trustee 
and appoint himself may be a power of 
appointment. For example, if under the 
terms of a trust instrument, the trust-
ee or his successor has the power to ap-
point the principal of the trust for the 
benefit of individuals including him-
self, and A, another person, has the un-
restricted power to remove or dis-
charge the trustee at any time and ap-
point any other person, including him-
self, A is considered as having a power 
of appointment. However, he would not 
be considered to have a power of ap-
pointment if he only had the power to 
appoint a successor, including himself, 
under limited conditions which did not 
exist at the time of exercise, release or 
lapse of the trustee’s power, without an 
accompanying unrestricted power of 
removal. Similarly, a power to amend 
only the administrative provisions of a 
trust instrument, which cannot sub-
stantially affect the beneficial enjoy-
ment of the trust property or income, 
is not a power of appointment. The 
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mere power of management, invest-
ment, custody of assets, or the power 
to allocate receipts and disbursements 
as between income and principal, exer-
cisable in a fiduciary capacity, where-
by the holder has no power to enlarge 
or shift any of the beneficial interests 
therein except as an incidental con-
sequence of the discharge of such fidu-
ciary duties is not a power of appoint-
ment. Further, the right in a bene-
ficiary of a trust to assent to a periodic 
accounting, thereby relieving the 
trustee from further accountability, is 
not a power of appointment if the right 
of assent does not consist of any power 
or right to enlarge or shift the bene-
ficial interest of any beneficiary there-
in. 

(2) Relation to other sections. For pur-
poses of §§ 25.2514–1 through 25.2514–3, 
the term ‘‘power of appointment’’ does 
not include powers reserved by a donor 
to himself. No provision of section 2514 
or of §§ 25.2514–1 through 25.2514–3 is to 
be construed as in any way limiting 
the application of any other section of 
the Internal Revenue Code or of these 
regulations. The power of the owner of 
a property interest already possessed 
by him to dispose of his interest, and 
nothing more, is not a power of ap-
pointment, and the interest is includ-
ible in the amount of his gifts to the 
extent it would be includible under sec-
tion 2511 or other provisions of the In-
ternal Revenue Code. For example, if a 
trust created by S provides for pay-
ment of the income to A for life with 
power in A to appoint the entire trust 
property by deed during her lifetime to 
a class consisting of her children, and a 
further power to dispose of the entire 
corpus by will to anyone, including her 
estate, and A exercises the inter vivos 
power in favor of her children, she has 
necessarily made a transfer of her in-
come interest which constitutes a tax-
able gift under section 2511(a), without 
regard to section 2514. This transfer 
also results in a relinquishment of her 
general power to appoint by will which 
constitutes a transfer under section 
2514 if the power was created after Oc-
tober 21, 1942. 

(3) Powers over a portion of property. If 
a power of appointment exists as to 
part of an entire group of assets or 
only over a limited interest in prop-

erty, section 2514 applies only to such 
part or interest. 

(c) Definition of ‘‘general power of ap-
pointment’’—(1) In general. The term 
‘‘general power of appointment’’ as de-
fined in section 2514(c) means any 
power of appointment exercisable in 
favor of the person possessing the 
power (referred to as the ‘‘possessor’’), 
his estate, his creditors, or the credi-
tors of his estate, except (i) joint pow-
ers, to the extent provided in §§ 25.2514– 
2 and 25.2514–3 and (ii) certain powers 
limited by an ascertainable standard, 
to the extent provided in subparagraph 
(2) of this paragraph. A power of ap-
pointment exercisable to meet the es-
tate tax, or any other taxes, debts, or 
charges which are enforceable against 
the possessor or his estate, is included 
within the meaning of a power of ap-
pointment exercisable in favor of the 
possessor, his estate, his creditors, or 
the creditors of his estate. A power of 
appointment exercisable for the pur-
pose of discharging a legal obligation 
of the possessor or for his pecuniary 
benefit is considered a power of ap-
pointment exercisable in favor of the 
possessor or his creditors. However, for 
purposes of §§ 25.2514–1 through 25.2514– 
3, a power of appointment not other-
wise considered to be a general power 
of appointment is not treated as a gen-
eral power of appointment merely by 
reason of the fact that an appointee 
may, in fact, be a creditor of the pos-
sessor or his estate. A power of ap-
pointment is not a general power if by 
its terms it is either— 

(a) Exercisable only in favor of one or 
more designated persons or classes 
other than the possessor or his credi-
tors, or the possessor’s estate, or the 
creditors of his estate, or 

(b) Expressly not exercisable in favor 
of the possessor or his creditors, the 
possessor’s estate, or the creditors of 
his estate. 

A beneficiary may have two powers 
under the same instrument, one of 
which is a general power of appoint-
ment and the other of which is not. For 
example, a beneficiary may have a gen-
eral power to withdraw a limited por-
tion of trust corpus during his life, and 
a further power exercisable during his 
lifetime to appoint the corpus among 
his children. The later power is not a 
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general power of appointment (but its 
exercise may result in the exercise of 
the former power; see paragraph (d) of 
this section). 

(2) Powers limited by an ascertainable 
standard. A power to consume, invade, 
or appropriate income or corpus, or 
both, for the benefit of the possessor 
which is limited by an ascertainable 
standard relating to the health, edu-
cation, support, or maintenance of the 
possessor is, by reason of section 
2514(c)(1), not a general power of ap-
pointment. A power is limited by such 
a standard if the extent of the posses-
sor’s duty to exercise and not to exer-
cise the power is reasonably measur-
able in terms of his needs for health, 
education, or support (or any combina-
tion of them). As used in this subpara-
graph, the words ‘‘support’’ and 
‘‘maintenance’’ are synonymous and 
their meaning is not limited to the 
bare necessities of life. A power to use 
property for the comfort, welfare, or 
happiness of the holder of the power is 
not limited by the requisite standard. 
Examples of powers which are limited 
by the requisite standard are powers 
exercisable for the holder’s ‘‘support,’’ 
‘‘support in reasonable comfort,’’ 
‘‘maintenance in health and reasonable 
comfort,’’ ‘‘support in his accustomed 
manner of living,’’ ‘‘education, includ-
ing college and professional edu-
cation,’’ ‘‘health,’’ and ‘‘medical, den-
tal, hospital and nursing expenses and 
expenses of invalidism.’’ In deter-
mining whether a power is limited by 
an ascertainable standard, it is imma-
terial whether the beneficiary is re-
quired to exhaust his other income be-
fore the power can be exercised. 

(3) Certain powers under wills of dece-
dents dying between January 1 and April 
2, 1948. Section 210 of the Technical 
Changes Act of 1953 provides that if a 
decedent died after December 31, 1947, 
but before April 3, 1948, certain prop-
erty interests described therein may, if 
the decedent’s surviving spouse so 
elects, be accorded special treatment 
in the determination of the marital de-
duction to be allowed the decedent’s es-
tate under the provisions of section 
812(e) of the Internal Revenue Code of 
1939. See paragraph (h) of § 81.47a of 
Regulations 105 (26 CFR (1939) 
81.47a(h)). The section further provides 

that property affected by the election 
shall be considered property with re-
spect to which the surviving spouse has 
a general power of appointment. There-
fore, notwithstanding any other provi-
sion of law or of §§ 25.2514–1 through 
25.2514–3, if the surviving spouse has 
made an election under section 210 of 
the Technical Changes Act of 1953, the 
property which was the subject of the 
election shall be considered as property 
with respect to which she has a general 
power of appointment created after Oc-
tober 21, 1942, exercisable by deed or 
will, to the extent it was treated as an 
interest passing to the surviving 
spouse and not passing to any other 
person for the purpose of the marital 
deduction in the prior decedent’s es-
tate. 

(d) Definition of ‘‘exercise.’’ Whether a 
power of appointment is in fact exer-
cised may depend upon local law. How-
ever, regardless of local law, a power of 
appointment is considered as exercised 
for purposes of section 2514 even 
though the exercise is in favor of the 
taker in default of appointment, and ir-
respective of whether the appointed in-
terest and the interest in default of ap-
pointment are identical or whether the 
appointee renounces any right to take 
under the appointment. A power of ap-
pointment is also considered as exer-
cised even though the disposition can-
not take effect until the occurrence of 
an event after the exercise takes place, 
if the exercise is irrevocable and, as of 
the time of the exercise, the condition 
was not impossible of occurrence. For 
example, if property is left in trust to 
A for life, with a power in A to appoint 
the remainder by an instrument filed 
with the trustee during his life, and A 
exercises his power by appointing the 
remainder to B in the event that B sur-
vives A, A is considered to have exer-
cised his power if the exercise was ir-
revocable. Furthermore, if a person 
holds both a presently exercisable gen-
eral power of appointment and a pres-
ently exercisable nongeneral power of 
appointment over the same property, 
the exercise of the nongeneral power is 
considered the exercise of the general 
power only to the extent that imme-
diately after the exercise of the non-
general power the amount of money or 
property subject to being transferred 
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by the exercise of the general power is 
decreased. For example, assume A has 
a noncumulative annual power to with-
draw the greater of $5,000 or 5 percent 
of the value of a trust having a value of 
$300,000 and a lifetime nongeneral 
power to appoint all or a portion of the 
trust corpus to A’s child or grand-
children. If A exercises the nongeneral 
power by appointing $150,000 to A’s 
child, the exercise of the nongeneral 
power is treated as the exercise of the 
general power to the extent of $7,500 
(maximum exercise of general power 
before the exercise of the nongeneral 
power, 5% of $300,000 or $15,000, less 
maximum exercise of the general 
power after the exercise of the nongen-
eral power, 5% of $150,000 or $7,500). 

(e) Time of creation of power. A power 
of appointment created by will is, in 
general, considered as created on the 
date of the testator’s death. However, 
section 2514(f) provides that a power of 
appointment created by a will executed 
on or before October 21, 1942, is consid-
ered a power created on or before that 
date if the testator dies before July 1, 
1949, without having republished the 
will, by codicil or otherwise, after Oc-
tober 21, 1942. A power of appointment 
created by an inter vivos instrument is 
considered as created on the date the 
instrument takes effect. Such a power 
is not considered as created at some fu-
ture date merely because it is not exer-
cisable on the date the instrument 
takes effect, or because it is revocable, 
or because the identity of its holders is 
not ascertainable until after the date 
the instrument takes effect. However, 
if the holder of a power exercises it by 
creating a second power, the second 
power is considered as created at the 
time of the exercise of the first. The 
application of this paragraph may be 
illustrated by the following examples: 

Example (1). A created a revocable trust be-
fore October 22, 1942, providing for payment 
of income to B for life with remainder as B 
shall appoint by deed or will. Even though A 
dies after October 21, 1942, without having 
exercised his power of revocation, B’s power 
of appointment is considered a power created 
before October 22, 1942. 

Example (2). C created an irrevocable inter 
vivos trust before October 22, 1942, naming T 
as trustee and providing for payment of in-
come to D for life with remainder to E. T 
was given the power to pay corpus to D and 
the power to appoint a successor trustee. If 

T resigns after October 21, 1942, and appoints 
D as successor trustee, D is considered to 
have a power of appointment created before 
October 22, 1942. 

Example (3). F created an irrevocable inter 
vivos trust before October 22, 1942, providing 
for payment of income to G for life with re-
mainder as G shall appoint by deed or will, 
but in default of appointment income to H 
for life with remainder as H shall appoint by 
deed or will. If G died after October 21, 1942, 
without having exercised his power of ap-
pointment, H’s power of appointments is 
considered a power created before October 22, 
1942, even though it was only a contingent 
interest until G’s death. 

Example (4). If in example (3) above G had 
exercised by will his power of appointment, 
by creating a similar power in J, J’s power of 
appointment would be considered a power 
created after October 21, 1942. 

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 6582, 26 FR 11861, Dec. 12, 1961, 
T.D. 9757, 46 FR 6929, Jan. 22, 1981] 

§ 25.2514–2 Powers of appointment cre-
ated on or before October 21, 1942. 

(a) In general. The exercise of a gen-
eral power of appointment created on 
or before October 21, 1942, is deemed to 
be a transfer of property by the indi-
vidual possessing the power. 

(b) Joint powers created on or before 
October 21, 1942. Section 2514(c)(2) pro-
vides that a power created on or before 
October 21, 1942, which at the time of 
the exercise is not exercisable by the 
possessor except in conjunction with 
another person, is not deemed a gen-
eral power of appointment. 

(c) Release or lapse. A failure to exer-
cise a general power of appointment 
created on or before October 21, 1942, or 
a complete release of such a power is 
not considered to be an exercise of a 
general power of appointment. The 
phrase ‘‘a complete release’’ means a 
release of all powers over all or a por-
tion of the property subject to a power 
of appointment, as distinguished from 
the reduction of a power of appoint-
ment to a lesser power. Thus, if the 
possessor completely relinquished all 
powers over one-half of the property 
subject to a power of appointment, the 
power is completely released as to that 
one-half. If at or before the time a 
power of appointment is relinquished, 
the holder of the power exercises the 
power in such a manner or to such an 
extent that the relinquishment results 
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in the reduction, enlargement, or shift 
in a beneficial interest in property, the 
relinquishment will be considered to be 
an exercise and not a release of the 
power. For example, assume that A 
created a trust in 1940 providing for 
payment of the income to B for life 
with the power in B to amend the 
trust, and for payment of the remain-
der to such persons as B shall appoint 
or, upon default of appointment, to C. 
If B amended the trust in 1948 by pro-
viding that upon his death the remain-
der was to be paid to D, and if he fur-
ther amended the trust in 1955 by delet-
ing his power to amend the trust, such 
relinquishment will be considered an 
exercise and not a release of a general 
power of appointment. On the other 
hand, if the 1948 amendment became in-
effective before or at the time of the 
1955 amendment, or if B in 1948 merely 
amended the trust by changing the 
purely ministerial powers of the trust-
ee, his relinquishment of the power in 
1955 will be considered as release of a 
power of appointment. 

(d) Partial release. If a general power 
of appointment created on or before 
October 21, 1942, is partially released so 
that it is not thereafter a general 
power of appointment, a subsequent ex-
ercise of the partially released power is 
not an exercise of a general power of 
appointment if the partial release oc-
curs before whichever is the later of 
the following dates: 

(1) November 1, 1951; or 
(2) If the possessor was under a legal 

disability to release the power on Octo-
ber 21, 1942, the day after the expira-
tion of 6 months following the termi-
nation of such legal disability. 
However, if a general power created on 
or before October 21, 1942, is partially 
released on or after the later of those 
dates, a subsequent exercise of the 
power will constitute an exercise of a 
general power of appointment. The 
legal disability referred to in this para-
graph is determined under local law 
and may include the disability of an in-
sane person, a minor, or an unborn 
child. The fact that the type of general 
power of appointment possessed by the 
holder actually was not generally re-
leasable under the local law does not 
place the holder under a legal dis-
ability within the meaning of this 

paragraph. In general, however, it is 
assumed that all general powers of ap-
pointment are releasable, unless the 
local law on the subject is to the con-
trary, and it is presumed that the 
method employed to release the power 
is effective, unless it is not in accord-
ance with the local law relating spe-
cifically to releases or, in the absence 
of such local law, is not in accordance 
with the local law relating to similar 
transactions. 

(e) Partial exercise. If a general power 
of appointment created on or before 
October 21, 1942, is exercised only as to 
a portion of the property subject to the 
power, the exercise is considered to be 
a transfer only as to the value of that 
portion. 

§ 25.2514–3 Powers of appointment cre-
ated after October 21, 1942. 

(a) In general. The exercise, release, 
or lapse (except as provided in para-
graph (c) of this section) of a general 
power of appointment created after Oc-
tober 21, 1942, is deemed to be a trans-
fer of property by the individual pos-
sessing the power. The exercise of a 
power of appointment that is not a 
general power is considered to be a 
transfer if it is exercised to create a 
further power under certain cir-
cumstances (see paragraph (d) of this 
section). See paragraph (c) of § 25.2514– 
1 for the definition of various terms 
used in this section. See paragraph (b) 
of this section for the rules applicable 
to determine the extent to which joint 
powers created after October 21, 1942, 
are to be treated as general powers of 
appointment. 

(b) Joint powers created after October 
21, 1942. The treatment of a power of 
appointment created after October 21, 
1942, which is exercisable only in 
conjuction with another person is gov-
erned by section 2514(c)(3), which pro-
vides as follows: 

(1) Such a power is not considered as 
a general power of appointment if it is 
not exercisable by the possessor except 
with the consent or joinder of the cre-
ator of the power. 

(2) Such power is not considered as a 
general power of appointment if it is 
not exercisable by the possessor except 
with the consent or joinder of a person 
having a substantial interest in the 
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property subject to the power which is 
adverse to the exercise of the power in 
favor of the possessor, his estate, his 
creditors, or the creditors of his estate. 
An interest adverse to the exercise of a 
power is considered as substantial if its 
value in relation to the total value of 
the property subject to the power is 
not insignificant. For this purpose, the 
interest is to be valued in accordance 
with the actuarial principles set forth 
in § 25.2512–5 or, if it is not susceptible 
to valuation under those provisions, in 
accordance with the general principles 
set forth in § 25.2512–1. A taker in de-
fault of appointment under a power has 
an interest which is adverse to an exer-
cise of the power. A coholder of the 
power has no adverse interest merely 
because of his joint possession of the 
power nor merely because he is a per-
missible appointee under a power. How-
ever, a coholder of a power is consid-
ered as having an adverse interest 
where he may possess the power after 
the possessor’s death and may exercise 
it at that time in favor of himself, his 
estate, his creditors, or the creditors of 
his estate. Thus, for example, if X, Y, 
and Z held a power jointly to appoint 
among a group of persons which in-
cludes themselves and if on the death 
of X the power will pass to Y and Z 
jointly, then Y and Z are considered to 
have interests adverse to the exercise 
of the power in favor of X. Similarly, if 
on Y’s death the power will pass to Z, 
Z is considered to have an interest ad-
verse to the exercise of the power in 
favor of Y. The application of this sub-
paragraph may be further illustrated 
by the following examples in each of 
which it is assumed that the value of 
the interest in question is substantial: 

Example (1). The taxpayer and R are trust-
ees of a trust under which the income is to 
be paid to the taxpayer for life and then to 
M for life, and R is remainderman. The trust-
ees have power to distribute corpus to the 
taxpayer. Since R’s interest is substantially 
adverse to an exercise of the power in favor 
of the taxpayer, the latter does not have a 
general power of appointment. If M and the 
taxpayer were trustees, M’s interest would 
likewise be adverse. 

Example (2). The taxpayer and L are trust-
ees of a trust under which the income is to 
be paid to L for life and then to M for life, 
and the taxpayer is remainderman. The 
trustees have power to distribute corpus to 
the taxpayer during L’s life. Since L’s inter-

est is adverse to an exercise of the power in 
favor of the taxpayer, the taxpayer does not 
have a general power of appointment. If the 
taxpayer and M were trustees, M’s interest 
would likewise be adverse. 

Example (3). The taxpayer and L are trust-
ees of a trust under which the income is to 
be paid to L for life. The trustees can des-
ignate whether corpus is to be distributed to 
the taxpayer or to A after L’s death. L’s in-
terest is not adverse to an exercise of the 
power in favor of the taxpayer, and the tax-
payer therefore has a general power of ap-
pointment. 

(3) A power which is exercisable only 
in conjunction with another person, 
and which after application of the rules 
set forth in subparagraphs (1) and (2) of 
this paragraph, constitutes a general 
power of appointment, will be treated 
as though the holders of the power who 
are permissible appointees of the prop-
erty were joint owners of property sub-
ject to the power. The possessor, under 
this rule, will be treated as possessed of 
a general power of appointment over an 
aliquot share of the property to be de-
termined with reference to the number 
of joint holders, including the pos-
sessor, who (or whose estates or credi-
tors) are permissible appointees. Thus, 
for example, if X, Y, and Z hold an un-
limited power jointly to appoint among 
a group of persons, including them-
selves, but on the death of X the power 
does not pass to Y and Z jointly, then 
Y and Z are not considered to have in-
terests adverse to the exercise of the 
power in favor of X. In this case, X is 
considered to possess a general power 
of appointment as to one-third of the 
property subject to the power. 

(c) Partial releases, lapses, and dis-
claimers of general powers of appointment 
created after October 21, 1942—(1) Partial 
release of power. The general principles 
set forth in § 25.2511–2 for determining 
whether a donor of property (or of a 
property right or interest) has divested 
himself of all or any portion of his in-
terest therein to the extent necessary 
to effect a completed gift are applica-
ble in determining whether a partial 
release of a power of appointment con-
stitutes a taxable gift. Thus, if a gen-
eral power of appointment is partially 
released so that thereafter the donor 
may still appoint among a limited 
class of persons not including himself 
the partial release does not effect a 
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complete gift, since the possessor of 
the power has retained the right to des-
ignate the ultimate beneficiaries of the 
property over which he holds the power 
and since it is only the termination of 
such control which completes a gift. 

(2) Power partially released before June 
1, 1951. If a general power of appoint-
ment created after October 21, 1942, was 
partially released prior to June 1, 1951, 
so that it no longer represented a gen-
eral power of appointment, as defined 
in paragraph (c) of § 25.2514–1, the sub-
sequent exercise, release, or lapse of 
the partially released power at any 
time thereafter will not constitute the 
exercise or release of a general power 
of appointment. For example, assume 
that A created a trust in 1943 under 
which B possessed a general power of 
appointment. By an instrument exe-
cuted in 1948 such general power of ap-
pointment was reduced in scope by B to 
an excepted power. The inter vivos ex-
ercise in 1955, or in any ‘‘calendar pe-
riod’’ (as defined in § 25.2502–1(c)(1)) 
thereafter, of such excepted power is 
not considered an exercise or release of 
a general power of appointment for 
purposes of the gift tax. 

(3) Power partially released after May 
31, 1951. If a general power of appoint-
ment created after October 21, 1942, was 
partially released after May 31, 1951, 
the subsequent exercise, release or a 
lapse of the power at any time there-
after, will constitute the exercise or re-
lease of a general power of appoint-
ment for gift tax purposes. 

(4) Release or lapse of power. A release 
of a power of appointment need not be 
formal or express in character. For ex-
ample, the failure to exercise a general 
power of appointment created after Oc-
tober 21, 1942, within a specified time 
so that the power lapses, constitutes a 
release of the power. In any case where 
the possessor of a general power of ap-
pointment is incapable of validly exer-
cising or releasing a power, by reason 
of minority, or otherwise, and the 
power may not be validly exercised or 
released on his behalf, the failure to 
exercise or release the power is not a 
lapse of the power. If a trustee has in 
his capacity as trustee a power which 
is considered as a general power of ap-
pointment, his resignation or removal 
as trustee will cause a lapse of his 

power. However, section 2514(e) pro-
vides that a lapse during any calendar 
year is considered as a release so as to 
be subject to the gift tax only to the 
extent that the property which could 
have been appointed by exercise of the 
lapsed power of appointment exceeds 
the greater of (i) $5,000, or (ii) 5 percent 
of the aggregate value, at the time of 
the lapse, of the assets out of which, or 
the proceeds of which, the exercise of 
the lapsed power could be satisfied. For 
example, if an individual has a non-
cumulative right to withdraw $10,000 a 
year from the principal of a trust fund, 
the failure to exercise this right of 
withdrawal in a particular year will 
not constitute a gift if the fund at the 
end of the year equals or exceeds 
$200,000. If, however, at the end of the 
particular year the fund should be 
worth only $100,000, the failure to exer-
cise the power will be considered a gift 
to the extent of $5,000, the excess of 
$10,000 over 5 percent of a fund of 
$100,000. Where the failure to exercise a 
power, such as a right of withdrawal, 
occurs in more than a single year, the 
value of the taxable transfer will be de-
termined separately for each year. 

(5) Disclaimer of power created after 
December 31, 1976. A disclaimer or re-
nunciation of a general power of ap-
pointment created in a transfer made 
after December 31, 1976, is not consid-
ered a release of the power for gift tax 
purposes if the disclaimer or renunci-
ation is a qualified disclaimer as de-
scribed in section 2518 and the cor-
responding regulations. For rules relat-
ing to when a transfer creating the 
power occurs, see § 25.2518–2(c)(3). If the 
disclaimer or renunciation is not a 
qualified disclaimer, it is considered a 
release of the power. 

(6) Disclaimer of power created before 
January 1, 1977. A disclaimer or renun-
ciation of a general power of appoint-
ment created in a taxable transfer be-
fore January 1, 1977, in the person dis-
claiming is not considered a release of 
the power. The disclaimer or renunci-
ation must be unequivocal and effec-
tive under local law. A disclaimer is a 
complete and unqualified refusal to ac-
cept the rights to which one is entitled. 
There can be no disclaimer or renunci-
ation of a power after its acceptance. 
In the absence of facts to the contrary, 
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the failure to renounce or disclaim 
within a reasonable time after learning 
of the existence of a power shall be pre-
sumed to constitute an acceptance of 
the power. In any case where a power is 
purported to be disclaimed or re-
nounced as to only a portion of the 
property subject to the power, the de-
termination as to whether there has 
been a complete and unqualified re-
fusal to accept the rights to which one 
is entitled will depend on all the facts 
and circumstances of the particular 
case, taking into account the recogni-
tion and effectiveness of such a dis-
claimer under local law. Such rights 
refer to the incidents of the power and 
not to other interests of the possessor 
of the power in the property. If effec-
tive under local law, the power may be 
disclaimed or renounced without dis-
claiming or renouncing such other in-
terests. 

(7) The first and second sentences of 
paragraph (c)(5) of this section are ap-
plicable for transfers creating the 
power to be disclaimed made on or 
after December 31, 1997. 

(d) Creation of another power in certain 
cases. Paragraph (d) of section 2514 pro-
vides that there is a transfer for pur-
poses of the gift tax of the value of 
property (or of property rights or inter-
ests) with respect to which a power of 
appointment, which is not a general 
power of appointment, created after 
October 21, 1942, is exercised by cre-
ating another power of appointment 
which, under the terms of the instru-
ments creating and exercising the first 
power and under applicable local law, 
can be validly exercised so as to (1) 
postpone the vesting of any estate or 
interest in the property for a period as-
certainable without regard to the date 
of the creation of the first power, or (2) 
(if the applicable rule against perpetu-
ities is stated in terms of suspensions 
of ownership or of the power of alien-
ation, rather than of vesting) suspend 
the absolute ownership or the power of 
alienation of the property for a period 
ascertainable without regard to the 
date of the creation of the first power. 
For the purpose of section 2514(d), the 
value of the property subject to the 
second power of appointment is consid-
ered to be its value unreduced by any 
precedent or subsequent interest which 

is not subject to the second power. 
Thus, if a donor has a power to appoint 
$100,000 among a group consisting of his 
children or grandchildren and during 
his lifetime exercises the power by 
making an outright appointment of 
$75,000 and by giving one appointee a 
power to appoint $25,000, no more than 
$25,000 will be considered a gift under 
section 2514(d). If, however, the donor 
appoints the income from the entire 
fund to a beneficiary for life with 
power in the beneficiary to appoint the 
remainder, the entire $100,000 will be 
considered a gift under section 2514(d), 
if the exercise of the second power can 
validly postpone the vesting of any es-
tate or interest in the property or can 
suspend the absolute ownership or 
power of alienation of the property for 
a period ascertainable without regard 
to the date of the creation of the first 
power. 

(e) Examples. The application of this 
section may be further illustrated by 
the following examples in each of 
which it is assumed, unless otherwise 
stated, that S has transferred property 
in trust after October 21, 1942, with the 
remainder payable to R at L’s death, 
and that neither L nor R has any inter-
est in or power over the enjoyment of 
the trust property except as is indi-
cated separately in each example: 

Example (1). The income is payable to L for 
life. L has the power to cause the income to 
be paid to R. The exercise of the right con-
stitutes the making of a transfer of property 
under section 2511. L’s power does not con-
stitute a power of appointment since it is 
only a power to dispose of his income inter-
est, a right otherwise possessed by him. 

Example (2). The income is to be accumu-
lated during L’s life. L has the power to have 
the income distributed to himself. If L’s 
power is limited by an ascertainable stand-
ard (relating to health, etc.) as defined in 
paragraph (c)(2) of § 25.2514–1, the lapse of 
such power will not constitute a transfer of 
property for gift tax purposes. If L’s power is 
not so limited, its lapse or release during L’s 
lifetime may constitute a transfer of prop-
erty for gift tax purposes. See especially 
paragraph (c)(4) of § 25.2514–3. 

Example (3). The income is to be paid to L 
for life. L has a power, exercisable at any 
time, to cause the corpus to be distributed to 
himself. L has a general power of appoint-
ment over the remainder interest, the re-
lease of which constitutes a transfer for gift 
tax purposes of the remainder interest. If in 
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this example L had a power to cause the cor-
pus to be distributed only to X, L would have 
a power of appointment which is not a gen-
eral power of appointment, the exercise or 
release of which would not constitute a 
transfer of property for purposes of the gift 
tax. Although the exercise or release of the 
nongeneral power is not taxable under this 
section, see § 25.2514–1(b)(2) for the gift tax 
consequences of the transfer of the life in-
come interest. 

Example (4). The income is payable to L for 
life. R has the right to cause the corpus to be 
distributed to L at any time. R’s power is 
not a power of appointment, but merely a 
right to dispose of his remainder interest, a 
right already possessed by him. In such a 
case, the exercise of the right constitutes the 
making of a transfer of property under sec-
tion 2511 of the value, if any, of his remain-
der interest. See paragraph (e) of § 25.2511–1. 

Example (5). The income is to be paid to L. 
R has the right to appoint the corpus to him-
self at any time. R’s general power of ap-
pointment over the corpus includes a general 
power to dispose of L’s income interest 
therein. The lapse or release of R’s general 
power over the income interest during his 
life may constitute the making of a transfer 
of property. See especially paragraph (c)(4) 
of § 25.2514–3. 

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28730, Dec. 29, 1972; 
T.D. 7776, 46 FR 27642, May 21, 1981; T.D. 7910, 
48 FR 40375, Sept. 7, 1983; T.D. 8095, 51 FR 
28370, Aug. 7, 1986; T.D. 8744, 62 FR 68185, Dec. 
31, 1997] 

§ 25.2515–1 Tenancies by the entirety; 
in general. 

(a) Scope—(1) In general. This section 
and §§ 25.2515–2 through 25.2515–4 do not 
apply to the creation of a tenancy by 
the entirety after December 31, 1981, 
and do not reflect changes made to the 
Internal Revenue Code by sections 
702(k)(1)(A) of the Revenue Act of 1978, 
or section 2002(c)(2) of the Tax Reform 
Act of 1976. 

(2) Special rule in the case of tenancies 
created after July 13, 1988, if the donee 
spouse is not a United States citizen. 
Under section 2523(i)(3), applicable 
(subject to the special treaty rule con-
tained in Public Law 101–239, section 
7815(d)(14)) in the case of tenancies by 
the entirety and joint tenancies cre-
ated between spouses after July 13, 
1988, if the donee spouse is not a citizen 
of the United States, the principles 
contained in section 2515 and §§ 25.2515– 
1 through 25.2515–4 apply in deter-
mining the gift tax consequences with 

respect to the creation and termi-
nation of the tenancy, except that the 
election provided in section 2515(a) 
(prior to repeal by the Economic Re-
covery Tax Act of 1981) and § 25.2515–2 
(relating to the donor’s election to 
treat the creation of the tenancy as a 
transfer for gift tax purposes) does not 
apply. 

(3) Nature of. An estate by the en-
tirety in real property is essentially a 
joint tenancy between husband and 
wife with the right of survivorship. As 
used in this section and §§ 25.2515–2 
through 25.2515–4, the term ‘‘tenancy 
by the entirety’’ includes a joint ten-
ancy between husband and wife in real 
property with right of survivorship, or 
a tenancy which accords to the spouses 
rights equivalent thereto regardless of 
the term by which such a tenancy is 
described in local property law. 

(b) Gift upon creation of tenancy by the 
entirety; in general. During calendar 
years prior to 1955 the contribution 
made by a husband or wife in the cre-
ation of a tenancy by the entirety con-
stituted a gift to the extent that the 
consideration furnished by either 
spouse exceeded the value of the rights 
retained by that spouse. The contribu-
tion made by either or both spouses in 
the creation of such a tenancy during 
the calendar year 1955, any calendar 
year beginning before January 1, 1971, 
or any calendar quarter beginning after 
December 31, 1970, is not deemed a gift 
by either spouse, regardless of the pro-
portion of the total consideration fur-
nished by either spouse, unless the 
donor spouse elects (see § 25.2515–2) 
under section 2515(c) to treat such 
transaction as a gift in the calendar 
quarter or calendar year in which the 
transaction is effected. See § 25.2502– 
1(c)(1) for the definition of calendar 
quarter. However, there is a gift upon 
the termination of such a tenancy, 
other than by the death of a spouse, if 
the proceeds received by one spouse on 
termination of the tenancy are larger 
than the proceeds allocable to the con-
sideration furnished by that spouse to 
the tenancy. The creation of a tenancy 
by the entirety takes place if (1) a hus-
band or his wife purchases property 
and causes the title thereto to be con-
veyed to themselves as tenants by the 
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entirety, (2) both join in such a pur-
chase, or (3) either or both cause to be 
created such a tenancy in property al-
ready owned by either or both of them. 
The rule prescribed herein with respect 
to the creation of a tenancy by the en-
tirety applies also to contributions 
made in the making of additions to the 
value of such a tenancy (in the form of 
improvements, reductions in the in-
debtedness, or otherwise), regardless of 
the proportion of the consideration fur-
nished by each spouse. See § 25.2516–1 
for transfers made pursuant to a prop-
erty settlement agreement incident to 
divorce. 

(c) Consideration—(1) In general. (i) 
The consideration furnished by a per-
son in the creation of a tenancy by the 
entirety or the making of additions to 
the value thereof is the amount con-
tributed by him in connection there-
with. The contribution may be made by 
either spouse or by a third party. It 
may be furnished in the form of money, 
other property, or an interest in prop-
erty. If it is furnished in the form of 
other property or an interest in prop-
erty, the amount of the contribution is 
the fair market value of the property 
or interest at the time it was trans-
ferred to the tenancy or was exchanged 
for the property which became the sub-
ject of the tenancy. For example, if a 
decedent devised real property to the 
spouses as tenants by the entirety and 
the fair market value of the property 
was $30,000 at the time of the dece-
dent’s death, the amount of the dece-
dent’s contribution to the creation of 
the tenancy was $30,000. As another ex-
ample, assume that in 1950 the husband 
purchased real property for $25,000, 
taking it in his own name as sole 
owner, and that in 1956 when the prop-
erty had a fair market value of $40,000 
he caused it to be transferred to him-
self and his wife as tenants by the en-
tirety. Here, the amount of the hus-
band’s contribution to the creation of 
the tenancy was $40,000 (the fair mar-
ket value of the property at the time it 
was transferred to the tenancy). Simi-
larly, assume that in 1950 the husband 
purchased, as sole owner, corporate 
shares for $25,000 and in 1956, when the 
shares had a fair market value of 
$35,000, he exchanged them for real 
property which was transferred to the 

husband and his wife as tenants by the 
entirety. The amount of the husband’s 
contribution to the creation of the ten-
ancy was $35,000 (the fair market value 
of the shares at the time he exchanged 
them for the real property which be-
came the subject of the tenancy). 

(ii) Whether consideration derived 
from third-party sources is deemed to 
have been furnished by a third party or 
to have been furnished by the spouses 
will depend upon the terms under 
which the transfer is made. If a dece-
dent devises real property to the 
spouses as tenants by the entirety, the 
decedent, and not the spouses, is the 
person who furnished the consideration 
for the creation of the tenancy. Like-
wise, if a decedent in his will directs 
his executor to discharge an indebted-
ness of the tenancy, the decedent, and 
not the spouses, is the person who fur-
nished the consideration for the addi-
tion to the value of the tenancy. How-
ever, if the decedent bequeathed a gen-
eral legacy to the husband and the wife 
and they used the legacy to discharge 
an indebtedness of the tenancy, the 
spouses, and not the decedent, are the 
persons who furnished the consider-
ation for the addition to the value of 
the tenancy. The principles set forth in 
this subdivision with respect to trans-
fers by decedents apply equally well to 
inter vivos transfers by third parties. 

(iii) Where a tenancy is terminated 
in part (e.g., where a portion of the 
property subject to the tenancy is sold 
to a third party, or where the original 
property is disposed of and in its place 
there is substituted other property of 
lesser value acquired through reinvest-
ment under circumstances which sat-
isfy the requirements of paragraph 
(d)(2)(ii) of this section), the propor-
tionate contribution of each person to 
the remaining tenancy is in general the 
same as his proportionate contribution 
to the original tenancy, and the char-
acter of his contribution remains the 
same. These proportions are applied to 
the cost of the remaining or sub-
stituted property. Thus, if the total 
contribution to the cost of the prop-
erty was $20,000 and a fourth of the 
property was sold, the contribution to 
the remaining portion of the tenancy is 
normally $15,000. However, if it is 
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shown that at the time of the contribu-
tion more or less than one-fourth 
thereof was attributable to the portion 
sold, the contribution is divided be-
tween the portion sold and the portion 
retained in the proper proportion. If 
the portion sold was acquired as a sepa-
rate tract, it is treated as a separate 
tenancy. As another example of the ap-
plication of this subdivision, assume 
that in 1950 X (a third party) gave to H 
and W (H’s wife), as tenants by the en-
tirety, real property then having a 
value of $15,000. In 1955, H spent $5,000 
thereon in improvements and under 
section 2515(c) elected to treat his con-
tribution as a gift. In 1956, W spent 
$10,000 in improving the property but 
did not elect to treat her contribution 
as a gift. Between 1957 and 1960 the 
property appreciated in value by 
$30,000. In 1960, the property was sold 
for $60,000, and $45,000 of the proceeds of 
the sale were, under circumstances 
that satisfy the requirements of para-
graph (d)(2)(ii) of this section, rein-
vested in other real property. Since X 
contributed one-half of the total con-
sideration for the original property and 
the additions to its value, he is consid-
ered as having furnished $22,500 (one- 
half of $45,000) toward the creation of 
the remaining portion of the tenancy 
and the making of additions to the 
value thereof. Similarly, H is consid-
ered as having furnished $7,500 (one- 
sixth of $45,000) which was treated as a 
gift in the year furnished, and W is 
considered as having furnished $15,000 
(one-third of $45,000) which was not 
treated as a gift in the year furnished. 

(2) Proportion of consideration attrib-
utable to appreciation. Any general ap-
preciation (appreciation due to fluctua-
tions in market value) in the value of 
the property occurring between two 
successive contribution dates which 
can readily be measured and which can 
be determined with reasonable cer-
tainty to be allocable to any particular 
contribution or contributions pre-
viously furnished is to be treated, for 
the purpose of the computations in 
§§ 25.2515–3 and 25.2515–4, as though it 
were additional consideration fur-
nished by the person who furnished the 
prior consideration. Any general depre-
ciation in value is treated in a com-
parable manner. For the purpose of the 

first sentence of this subparagraph, 
successive contribution dates are the 
two consecutive dates on which any 
contributions to the tenancy are made, 
not necessarily by the same party. Fur-
ther, appreciation allocable to the 
prior consideration falls in the same 
class as the prior consideration to 
which it relates. The application of 
this subparagraph may be illustrated 
by the following examples: 

Example (1). In 1940, H purchased real prop-
erty for $15,000 which he caused to be trans-
ferred to himself and W (his wife) as tenants 
by the entirety. In 1956 when the fair market 
value of the property was $30,000, W made 
$5,000 improvements to the property. In 1957 
the property was sold for $35,000. The general 
appreciation of $15,000 which occurred be-
tween the date of purchase and the date of 
W’s improvements to the property con-
stitutes an additional contribution by H, 
having the same characteristics as his origi-
nal contribution of $15,000. 

Example (2). In 1955 real property was pur-
chased by H and W and conveyed to them as 
tenants by the entirety. The purchase price 
of the property was $15,000 of which H con-
tributed $10,000 and W, $5,000. In 1960 when 
the fair market value of the property is 
$21,000, W makes improvements thereto of 
$5,000. The property then is sold for $26,000. 
The appreciation in value of $6,000 results in 
an additional contribution of $4,000 (10,000/ 
15,000×$6,000) by H, and an additional con-
tribution by W of $2,000 (5,000/15,000×$6,000). 
H’s total contribution to the tenancy is 
$14,000 ($10,000+$4,000) and W’s total contribu-
tion is $12,000 ($5,000+ $2,000+$5,000). 

Example (3). In 1956 real property was pur-
chased by H and W and conveyed to them as 
tenants by the entirety. The purchase price 
of the property was $15,000, on which a down 
payment of $3,000 was made. The remaining 
$12,000 was to be paid in monthly install-
ments over a period of 15 years. H furnished 
$2,000 of the down payment and W, $1,000. H 
paid all the monthly installments. During 
the period 1956 to 1971 the property gradually 
appreciates in value to $24,000. Here, the ap-
preciation is so gradual and the contribu-
tions so numerous that the amount allocable 
to any particular contribution cannot be 
ascertained with any reasonable certainty. 
Accordingly, in such a case the appreciation 
in value may be disregarded in determining 
the amount of consideration furnished in 
making the computations provided for in 
§§ 25.2515–3 and 25.2515–4. 

(d) Gift upon termination of tenancy by 
the entirety—(1) In general. Upon the 
termination of the tenancy, whether 
created before, during, or subsequent 
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to the calendar year 1955, a gift may re-
sult, depending upon the disposition 
made of the proceeds of the termi-
nation (whether the proceeds be in the 
form of cash, property, or interests in 
property). A gift may result notwith-
standing the fact that the contribution 
of either spouse to the tenancy was 
treated as a gift. See § 25.2515–3 for the 
method of determining the amount of 
any gift that may result from the ter-
mination of the tenancy in those cases 
in which no portion of the consider-
ation contributed was treated as a gift 
by the spouses in the calendar quarter 
or calendar year in which it was fur-
nished. See § 25.2515–4 for the method of 
determining the amount of any gift 
that may result from the termination 
of the tenancy in those cases in which 
all or a portion of the consideration 
contributed was treated as consti-
tuting a gift by the spouses in the cal-
endar quarter or calendar year in 
which it was furnished. See § 25.2515–2 
for the procedure to be followed by a 
donor who elects under section 2515(c) 
to treat the creation of a tenancy by 
the entirety (or the making of addi-
tions to its value) as a transfer subject 
to the gift tax in the calendar quarter 
(calendar year with respect to such 
transfers made before January 1, 1971) 
in which the transfer is made, and for 
the method of determining the amount 
of the gift. See § 25.2502–1(c)(1) for the 
definition of calendar quarter. 

(2) Termination—(i) In general. Except 
as indicated in subdivision (ii) of this 
subparagraph, a termination of a ten-
ancy is effected when all or a portion of 
the property so held by the spouses is 
sold, exchanged, or otherwise disposed 
of, by gift or in any other manner, or 
when the spouses through any form of 
conveyance or agreement become ten-
ants in common of the property or oth-
erwise alter the nature of their respec-
tive interests in the property formerly 
held by them as tenants by the en-
tirety. In general, any increase in the 
indebtedness on a tenancy constitutes 
a termination of the tenancy to the ex-
tent of the increase in the indebted-
ness. However, such an increase will 
not constitute a termination of the 
tenancy to the extent that the increase 
is offset by additions to the tenancy 
within a reasonable time after such in-

crease. Such additions (to the extent of 
the increase in the indebtedness) shall 
not be treated by the spouses as con-
tributions within the meaning of para-
graph (c) of this section. 

(ii) Exchange or reinvestment. A termi-
nation is not considered as effected to 
the extent that the property subject to 
the tenancy is exchanged for other real 
property, the title of which is held by 
the spouses in an identical tenancy. 
For this purpose, a tenancy is consid-
ered identical if the proportionate val-
ues of the spouses’ respective rights 
(other than any change in the propor-
tionate values resulting solely from 
the passing of time) are identical to 
those held in the property which was 
sold. In addition the sale, exchange 
(other than an exchange described 
above), or other disposition of property 
held as tenants by the entirety is not 
considered as a termination if all three 
of the following conditions are satis-
fied: 

(a) There is no division of the pro-
ceeds of the sale, exchange or other dis-
position of the property held as tenants 
by the entirety; 

(b) On or before the due date for the 
filing of a gift tax return for the cal-
endar quarter or calendar year (see 
§ 25.6075–1 for the time for filing gift tax 
returns) in which the property held as 
tenants by the entirety was sold, ex-
changed, or otherwise disposed of, the 
spouses enter into a binding contract 
for the purchase of other real property; 
and 

(c) After the sale, exchange or other 
disposition of the former property and 
within a reasonable time after the date 
of the contract referred to in $(b) of 
this subdivision, such other real prop-
erty actually is acquired by the 
spouses and held by them in an iden-
tical tenancy. 

To the extent that all three of the con-
ditions set forth in this subdivision are 
not met (whether by reason of the 
death of one of the spouses or for any 
other reason), the provisions of the pre-
ceding sentence shall not apply, and 
the sale, exchange or other disposition 
of the property will constitute a termi-
nation of the tenancy. As used in sub-
division (c) the expression ‘‘a reason-
able time’’ means the time which, 
under the particular facts in each case, 
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is needed for those matters which are 
incident to the acquisition of the other 
property (i.e., perfecting of title, ar-
ranging for financing, construction, 
etc.). The fact that proceeds of a sale 
are deposited in the name of one tenant 
or of both tenants separately or jointly 
as a convenience does not constitute a 
division within the meaning of subdivi-
sion (a) if the other requirements of 
this subdivision are met. The proceeds 
of a sale, exchange, or other disposition 
of property held as tenants by the en-
tirety will be deemed to have been used 
for the purchase of other real property 
if applied to the purchase or construc-
tion of improvements which them-
selves constitute real property and 
which are additions to other real prop-
erty held by the spouses in a tenancy 
identical to that in which they held the 
property which was sold, exchanged, or 
otherwise disposed of. 

(3) Proceeds of termination. (i) The pro-
ceeds of termination may be received 
by a spouse in the form of money, prop-
erty, or an interest in property. Where 
the proceeds are received in the form of 
property (other than money) or an in-
terest in property, the value of the pro-
ceeds received by that spouse is the 
fair market value, on the date of termi-
nation of the tenancy by the entirety, 
of the property or interest received. 
Thus, if a tenancy by the entirety is 
terminated so that thereafter each 
spouse owns an undivided half interest 
in the property as tenant in common, 
the value of the proceeds of termi-
nation received by each spouse is one- 
half the value of the property at the 
time of the termination of the tenancy 
by the entirety. If under local law one 
spouse, without the consent of the 
other, can bring about a severance of 
his or her interest in a tenancy by the 
entirety and does so by making a gift 
of his or her interest to a third party, 
that spouse is considered as having re-
ceived proceeds of termination in the 
amount of the fair market value, at the 
time of the termination, of his sever-
able interest determined in accordance 
with the rules prescribed in § 25.2512–5. 
He has, in addition, made a gift to the 
third party of the fair market value of 
the interest conveyed to the third 
party. In such a case, the other spouse 
also is considered as having received as 

proceeds of termination the fair mar-
ket value, at the time of termination, 
of the interest which she thereafter 
holds in the property as tenant in com-
mon with the third party. However, 
since section 2515(b) contemplates that 
the spouses may divide the proceeds of 
termination in some proportion other 
than that represented by the values of 
their respective legal interests in the 
property, if both spouses join together 
in making a gift to a third party of 
property held by them as tenants by 
the entirety, the value of the proceeds 
of termination which will be treated as 
received by each is the amount which 
each reports (on his or her gift tax re-
turn filed for the calendar quarter or 
calendar year in which the termination 
occurs) as the value of his or her gift to 
the third party. This amount is the 
amount which each reports without re-
gard to whether the spouses elect 
under section 2513 to treat the gifts as 
made one-half by each. For example, 
assume that H and W (his wife) hold 
real property as tenants by the en-
tirety; that in the first calendar quar-
ter of 1972, when the property has a fair 
market value of $60,000, they give it to 
their son; and that on their gift tax re-
turns for such calendar quarter, H re-
ports himself as having made a gift to 
the son of $36,000 and W reports herself 
as having made a gift to the son of 
$24,000. Under these circumstances, H is 
considered as having received proceeds 
of termination valued at $36,000, and W 
is considered as having received pro-
ceeds of termination valued at $24,000. 

(ii) Except as provided otherwise in 
subparagraph (2)(ii) of this paragraph 
(under which certain tenancies by the 
entirety are considered not to be ter-
minated), where the proceeds of a sale, 
exchange, or other disposition of the 
property are not actually divided be-
tween the spouses but are held (wheth-
er in a bank account or otherwise) in 
their joint names or in the name of one 
spouse as custodian or trustee for their 
joint interests, each spouse is pre-
sumed, in the absence of a showing to 
the contrary, to have received, as of 
the date of termination, proceeds of 
termination equal in value to the value 
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of his or her enforceable property 
rights in respect of the proceeds. 

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28731, Dec. 29, 1972, as 
amended by T.D. 8522, 59 FR 9656, Mar. 1, 
1994] 

§ 25.2515–2 Tenancies by the entirety; 
transfers treated as gifts; manner of 
election and valuation. 

(a) The election to treat the creation 
of a tenancy by the entirety in real 
property, or additions made to its 
value, as constituting a gift in the cal-
endar quarter or calendar year in 
which effected, shall be exercised by in-
cluding the value of such gifts in the 
gift tax return of the donor for such 
calendar quarter or calendar year in 
which the tenancy was created, or the 
additions in value were made to the 
property. See section 6019 and the regu-
lations thereunder. The election may 
be exercised only in a return filed with-
in the time prescribed by law, or before 
the expiration of any extension of time 
granted pursuant to law for the filing 
of the return. See section 6075 for the 
time for filing the gift tax return and 
section 6081 for extensions of time for 
filing the return, together with the 
regulations thereunder. In order to 
make the election, a gift tax return 
must be filed for the calendar quarter 
or calendar year in which the tenancy 
was created, or additions in value 
thereto made, even though the value of 
the gift involved does not exceed the 
amount of the exclusion provided by 
section 2503(b). See § 25.2502–1(c)(1) for 
the definition of calendar quarter. 

(b) If the donor spouse exercises the 
election as provided in paragraph (a) of 
this section, the amount of the gift at 
the creation of the tenancy is the 
amount of his contribution to the ten-
ancy less the value of his retained in-
terest in it, determined as follows: 

(1) If under the law of the jurisdiction 
governing the rights of the spouses, ei-
ther spouse, acting alone, can bring 
about a severance of his or her interest 
in the property, the value of the do-
nor’s retained interest is one-half the 
value of the property. 

(2) If, under the law of the jurisdic-
tion governing the rights of the 
spouses each is entitled to share in the 
income or other enjoyment of the prop-

erty but neither, acting alone, may de-
feat the right of the survivor of them 
to the whole of the property, the 
amount of retained interest of the 
donor is determined by use of the ap-
propriate actuarial factors for the 
spouses at their respective attained 
ages at the time the transaction is ef-
fected. 

(c) Factors representing the respec-
tive interests of the spouses, under a 
tenancy by the entirety, at their at-
tained ages at the time of the trans-
action may be readily computed based 
on the method described in § 25.2512–5. 
State law may provide that the hus-
band only is entitled to all of the in-
come or other enjoyment of the real 
property held as tenants by the en-
tirety, and the wife’s interest consists 
only of the right of survivorship with 
no right of severance. In such a case, a 
special factor may be needed to deter-
mine the value of the interests of the 
respective spouses. See § 25.2512–5(d)(4) 
for the procedure for obtaining special 
factors from the Internal Revenue 
Service in appropriate cases. 

(d) The application of this paragraph 
may be illustrated by the following ex-
ample: 

Example. A husband with his own funds ac-
quires real property valued at $10,000 and has 
it conveyed to himself and his wife as ten-
ants by the entirety. Under the law of the ju-
risdiction governing the rights of the par-
ties, each spouse is entitled to share in the 
income from the property but neither spouse 
acting alone could bring about a severance of 
his or her interest. The husband elects to 
treat the transfer as a gift in the year in 
which effected. At the time of transfer, the 
ages of the husband and wife are 45 and 40, 
respectively, on their birthdays nearest to 
the date of transfer. The value of the gift to 
the wife is $5,502.90, computed as follows: 
Value of property transferred ............................... $10,000.00 
Less $10,000×0.44971 (factor for value of do-

nor’s retained rights) ........................................ 4,497.10 

Value of gift .......................................................... 5,502.90 

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7150, 36 FR 22900, Dec. 2, 1971; T.D. 
7238, 37 FR 28731, Dec. 29, 1972; T.D. 8540, 59 
FR 30177, June 10, 1994] 
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§ 25.2515–3 Termination of tenancy by 
the entirety; cases in which entire 
value of gift is determined under 
section 2515(b). 

(a) In any case in which—(1) The cre-
ation of a tenancy by the entirety (in-
cluding additions in value thereto) was 
not treated as a gift, and 

(2) The entire consideration for the 
creation of the tenancy, and any addi-
tions in value thereto, was furnished 
solely by the spouses (see paragraph 
(c)(1)(ii) of § 25.2515–1), 
the termination of the tenancy (other 
than by the death of a spouse) always 
results in the making of a gift by a 
spouse who receives a smaller share of 
the proceeds of the termination 
(whether received in cash, property or 
interests in property) than the share of 
the proceeds attributable to the total 
consideration furnished by him. See 
paragraph (c) of § 25.2515–1 for a discus-
sion of what constitutes consideration 
and the value thereof. Thus, a gift is ef-
fected at the time of termination of the 
tenancy by the spouse receiving less 
than one-half of the proceeds of termi-
nation if such spouse (regardless of 
age) furnished one-half or more of the 
total consideration for the purchase 
and improvements, if any, of the prop-
erty held in the tenancy. Also, if one 
spouse furnished the entire consider-
ation, a gift is made by such spouse to 
the extent that the other spouse re-
ceives any portion of the proceeds of 
termination. See § 25.2515–4 for deter-
mination of the amount of the gift, if 
any, in cases in which the creation of 
the tenancy was treated as a gift or a 
portion of the consideration was fur-
nished by a third person. See paragraph 
(d)(2) of § 25.2515–1 as to the acts which 
effect a termination of the tenancy. 

(b) In computing the value of the gift 
under the circumstances described in 
paragraph (a) of this section, it is first 
necessary to determine the spouse’s 
share of the proceeds attributable to 
the consideration furnished by him. 
This share is computed by multiplying 
the total value of the proceeds of the 
termination by a fraction, the numer-
ator of which is the total consideration 
furnished by the donor spouse and the 
denominator of which is the total con-
sideration furnished by both spouses. 
From this amount there is subtracted 

the value of the proceeds of termi-
nation received by the donor spouse. 
The amount remaining is the value of 
the gift. In arriving at the ‘‘total con-
sideration furnished by the donor 
spouse’’ and the ‘‘total consideration 
furnished by both spouses’’, for pur-
poses of the computation provided for 
in this paragraph, the consideration 
furnished (see paragraph (c) of § 25.2515– 
1) is not reduced by any amounts which 
otherwise would have been excludable 
under section 2503(b) in determining 
the amounts of taxable gifts for cal-
endar quarters or calendar years in 
which the consideration was furnished. 
(See § 25.2502–1 (c)(1) for the definition 
of calendar quarter.) As an example as-
sume that in 1955, real property was 
purchased for $30,000, the husband and 
wife each contributing $12,000 and the 
remaining $6,000 being obtained 
through a mortgage on the property. In 
each of the years 1956 and 1957, the hus-
band paid $3,000 on the principal of the 
indebtedness, but did not disclose the 
value of these transfers on his gift tax 
returns for those years. The total con-
sideration furnished by the husband is 
$18,000, the total consideration fur-
nished by the wife is $12,000, and the 
total consideration furnished by both 
spouses is $30,000. 

(c) The application of this section 
may be illustrated by the following ex-
amples: 

Example (1). In 1956 the husband furnished 
$30,000 and his wife furnished $10,000 of the 
consideration for the purchase and subse-
quent improvement of real property held by 
them as tenants by the entirety. The hus-
band did not elect to treat the consideration 
furnished as a gift. The property later is sold 
for $60,000, the husband receiving $35,000 and 
his wife receiving $25,000 of the proceeds of 
the termination. The termination of the ten-
ancy results in a gift of $10,000 by the hus-
band to his wife, computed as follows: 

[$30,000 (consideration furnished by hus-
band)÷$40,000 (total consideration furnished 
by both spouses)]×$60,000 (proceeds of ter-
mination)=$45,000 

$45,000¥$35,000 (proceeds received by hus-
band)=$10,000 gift by husband to wife 
Example (2). In 1950 the husband purchased 

shares of X Company for $10,000. In 1955 when 
those shares had a fair market value of 
$30,000, he and his wife purchased real prop-
erty from A and had it conveyed to them as 
tenants by the entirety. In payment for the 
real property, the husband transferred his 
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shares of X Company to A and the wife paid 
A the sum of $10,000. They later sold the real 
property for $60,000, divided $24,000 (each tak-
ing $12,000) and reinvested the remaining 
$36,000 in other real property under cir-
cumstances that satisfied the conditions set 
forth in paragraph (d)(2)(ii) of § 25.2515–1. The 
tenancy was terminated only with respect to 
the $24,000 divided between them. This termi-
nation of the tenancy resulted in a gift of 
$6,000 by the husband to the wife, computed 
as follows: 

[$30,000 (consideration furnished by hus-
band)÷$40,000 (total consideration furnished 
by both spouses)]×$24,000 (proceeds of ter-
mination)=$18,000 

$18,000¥$12,000 (proceeds received by hus-
band)=$6,000 gift by husband to wife. 

Since the tenancy was terminated only in 
part, with respect to the remaining portion 
of the tenancy each spouse is considered as 
having furnished that proportion of the total 
consideration for the remaining portion of 
the tenancy as the consideration furnished 
by him before the sale bears to the total con-
sideration furnished by both spouses before 
the sale. See paragraph (c) of § 25.2515–1. The 
consideration furnished by the husband for 
the reduced tenancy is $27,000, computed as 
follows: 

[$30,000 (consideration furnished by husband 
before sale)÷$40,000 (total consideration 
furnished by both spouses before 
sale)]×$36,000 (consideration for reduced 
tenancy)=$27,000 

The consideration furnished by the wife is 
$9,000, computed in a similar manner. 

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28732, Dec. 29, 1972] 

§ 25.2515–4 Termination of tenancy by 
entirety; cases in which none, or a 
portion only, of value of gift is de-
termined under section 2515(b). 

(a) In general. The rules provided in 
section 2515(b) (see § 25.2515–3) are not 
applied in determining whether a gift 
has been made at the termination of a 
tenancy to the extent that the consid-
eration furnished for the creation of 
the tenancy was treated as a gift or if 
the consideration for the creation of 
the tenancy was furnished by a third 
party. Consideration furnished for the 
creation of the tenancy was treated as 
a gift if it was furnished either (1) dur-
ing calendar years prior to 1955, or (2) 
during the calendar year 1955 and sub-
sequent calendar years and calendar 
quarters and the donor spouse exer-
cised the election to treat the fur-
nishing of consideration as a gift. (For 

the definition of calendar quarter see 
§ 25.2502–1(c)(1).) See paragraph (b) of 
this section for the manner of com-
puting the value of gifts resulting from 
the termination of the tenancy under 
these circumstances. See paragraph (c) 
of this section for the rules to be ap-
plied where part of the total consider-
ation for the creation of the tenancy 
and additions to the value thereof was 
not treated as a gift and part either 
was treated as a gift or was furnished 
by a third party. 

(b) Value of gift when entire consider-
ation is of the type described in para-
graph (a) of this section. If the entire 
consideration for the creation of a ten-
ancy by the entirety was treated as a 
gift or contributed by a third party, 
the determination of the amount, if 
any, of a gift made at the termination 
of the tenancy will be made by the ap-
plication of the general principles set 
forth in § 25.2511–1. Under those prin-
ciples, when a spouse surrenders a 
property interest in a tenancy, the cre-
ation of which was treated as a gift, 
and in return receives an amount 
(whether in the form of cash, property, 
or an interest in property) less than 
the value of the property interest sur-
rendered, that spouse is deemed to 
have made a gift in an amount equal to 
the difference between the value at the 
time of termination, of the property in-
terest surrendered by such spouse and 
the amount received in exchange. 
Thus, if the husband’s interest in such 
a tenancy at the time of termination is 
worth $44,971 and the wife’s interest 
therein at the time is worth $55,029, the 
property is sold for $100,000, and each 
spouse received $50,000 out of the pro-
ceeds of the sale, the wife has made a 
gift to the husband of $5,029. The prin-
ciples applied in paragraph (c) of 
§ 25.2515–2 for the method of deter-
mining the value of the respective in-
terests of the spouses at the time of 
the creation of a tenancy by the en-
tirety are equally applicable in deter-
mining the value of each spouse’s in-
terest in the tenancy at termination, 
except that the actuarial factors to be 
applied are those for the respective 
spouses at the ages attained at the 
date of termination. 
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(c) Valuation of gift where both types of 
consideration are involved. If the consid-
eration furnished consists in part of 
the type described in paragraph (a) of 
§ 25.2515–3 (consideration furnished by 
the spouses after 1954, and not treated 
as a gift in the calendar quarter or cal-
endar year in which it was furnished) 
and in part of the type described in 
paragraph (a) of this section (consider-
ation furnished by the spouses and 
treated as a gift or furnished by a third 
party), the amount of the gift is deter-
mined as follows: 

(1) By applying the principles set 
forth in paragraph (b) of § 25.2515–3 to 
that portion of the total proceeds of 
termination which the consideration 
described in paragraph (a) of § 25.2515–3 
bears to the total consideration fur-
nished; 

(2) By applying the principles set 
forth in paragraph (b) of this section to 
the remaining portion of the total pro-
ceeds of termination; and 

(3) By subtracting the proceeds of 
termination received by the donor from 
the total of the amounts which under 
the principles referred to in subpara-
graphs (1) and (2) of this paragraph are 
to be compared with the proceeds of 
termination received by a spouse in de-
termining whether a gift was made by 
that spouse. For example, assume that 
consideration of $30,000 was furnished 
by the husband in 1954. Assume also 
that on February 1, 1955, the husband 
contributed $12,000 and the wife $8,000, 
the husband’s contribution not being 
treated as a gift (see paragraph (b) of 
§ 25.2515–1). Assume further that be-
tween 1957 and 1965 the property appre-
ciated in value by $40,000 and was sold 
in 1965 for $90,000 (of which the husband 
received $40,000 and the wife $50,000). 
The principles set forth in paragraph 
(b) of § 25.2515–3 are applied to $36,000 
(20,000/50,000×$90,000) in arriving at the 
amount which is compared with the 
proceeds of termination received by a 
spouse. Applying the principles set 
forth in paragraph (b) of § 25.2515–3, this 
amount in the case of the husband is 
$21,600 (12,000/20,000×$36,000). Similarly, 
the principles set forth in paragraph (b) 
of this section are applied to $54,000 
($90,000¥36,000), the remaining portion 
of the proceeds of termination, in ar-
riving at the amount which is com-

pared with the proceeds of termination 
received by a spouse. If in this case ei-
ther spouse, without the consent of the 
other spouse, can bring about a sever-
ance of his interest in the tenancy, the 
amount determined under paragraph 
(b) of this section in the case of the 
husband would be $27,000 (1⁄2 of $54,000). 
The total of the two amounts which 
are to be compared with the proceeds 
of termination received by the husband 
is $48,600 ($21,600+27,000). This sum of 
$48,600 is then compared with the 
$40,000 proceeds received by the hus-
band, and the termination of the ten-
ancy has resulted, for gift tax purposes, 
in a transfer of $8,600 by the husband to 
his wife in 1965. See paragraph (d) of 
this section for an additional example 
illustrating the application of this 
paragraph. 

(d) The application of paragraph (c) 
of this section may further be illus-
trated by the following example: 

Example. X died in 1948 and devised real 
property to Y and Z (Y’s wife) as tenant by 
the entirety. Under the law of the jurisdic-
tion, both spouses are entitled to share 
equally in the income from, or the enjoy-
ment of, the property, but neither spouse, 
acting alone, may defeat the right of the sur-
vivor of them to the whole of the property. 
The fair market value of the property at the 
time of X’s death was $100,000 and this 
amount is the consideration which X fur-
nished toward the creation of the tenancy. In 
1955, at which time the fair market value of 
the property was the same as at the time of 
X’s death, improvements of $50,000 were 
made to the property, of which Y furnished 
$40,000 out of his own funds and Z furnished 
$10,000 out of her own funds. Y did not elect 
to treat his transfer to the tenancy as result-
ing in the making of a gift in 1955. In 1956 the 
property was sold for $300,000 and Y and Z 
each received $150,000 of the proceeds. At the 
time the property was sold Y and Z were 45 
and 40 years of age, respectively, on their 
birthdays nearest the date of sale. The value 
of the gift made by Y to Z is $19,942, com-
puted as follows: 

Amount determined under principles set 
forth in § 25.2515–3: 
$50,000 (consideration not treated as gift in 

year furnished)÷$150,000 (total consider-
ation furnished)×$300,000 (proceeds of ter-
mination)=$100,000 (proceeds of termi-
nation to which principles set forth in 
§ 25.2515–3 apply) 

$40,000 (consideration furnished by H and not 
treated as gift)÷$50,000 (total consideration 
not treated as gift)×$100,000=$80,000 
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Amount determined under principles set 
forth in paragraph (b) of this section: 
$300,000 (total proceeds of termination)— 

$100,000 (proceeds to which principles set 
forth in § 25.2515–3 apply)=$200,000 (proceeds 
to which principles set forth in paragraph 
(b) apply) 0.44971 (factor for Y’s lat-
est)×$200,000=$89,942 

Amount of gift: 
Amount determined under § 25.2515–3 ........... $80,000 
Amount determined under paragraph (b) ......... 89,942 

Total .............................................................. 169,942 
Less: Proceeds received by Y ................................. 150,000 

Amount of gift made by Y to Z ......................... 19,942 

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28732, Dec. 29, 1972] 

§ 25.2516–1 Certain property settle-
ments. 

(a) Section 2516 provides that trans-
fers of property or interests in property 
made under the terms of a written 
agreement between spouses in settle-
ment of their marital or property 
rights are deemed to be for an adequate 
and full consideration in money or 
money’s worth and, therefore, exempt 
from the gift tax (whether or not such 
agreement is approved by a divorce de-
cree), if the spouses obtain a final de-
cree of divorce from each other within 
two years after entering into the agree-
ment. 

(b) See paragraph (b) of § 25.6019–3 for 
the circumstances under which infor-
mation relating to property settle-
ments must be disclosed on the trans-
feror’s gift tax return for the ‘‘calendar 
period’’ (as defined in § 25.2502–1(c)(1)) 
in which the agreement becomes effec-
tive. 

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28732, Dec. 29, 1972; 
T.D. 7910, 48 FR 40375, Sept. 7, 1983] 

§ 25.2516–2 Transfers in settlement of 
support obligations. 

Transfers to provide a reasonable al-
lowance for the support of children (in-
cluding legally adopted children) of a 
marriage during minority are not sub-
ject to the gift tax if made pursuant to 
an agreement which satisfies the re-
quirements of section 2516. 

§ 25.2518–1 Qualified disclaimers of 
property; in general. 

(a) Applicability—(1) In general. The 
rules described in this section, § 25.2518– 

2, and § 25.2518–3 apply to the qualified 
disclaimer of an interest in property 
which is created in the person dis-
claiming by a transfer made after De-
cember 31, 1976. In general, a qualified 
disclaimer is an irrevocable and un-
qualified refusal to accept the owner-
ship of an interest in property. For 
rules relating to the determination of 
when a transfer creating an interest 
occurs, see § 25.2518–2(c) (3) and (4). 

(2) Example. The provisions of para-
graph (a)(1) of this section may be il-
lustrated by the following example: 

Example. W creates an irrevocable trust on 
December 10, 1968, and retains the right to 
receive the income for life. Upon the death of 
W, which occurs after December 31, 1976, the 
trust property is distributable to W’s sur-
viving issue, per stirpes. The transfer creating 
the remainder interest in the trust occurred 
in 1968. See § 25.2511–1(c)(2). Therefore, sec-
tion 2518 does not apply to the disclaimer of 
the remainder interest because the transfer 
creating the interest was made prior to Jan-
uary 1, 1977. If, however, W had caused the 
gift to be incomplete by also retaining the 
power to designate the person or persons to 
receive the trust principal at death, and, as 
a result, no transfer (within the meaning of 
§ 25.2511–1(c)(2)) of the remainder interest was 
made at the time of the creation of the trust, 
section 2518 would apply to any disclaimer 
made after W’s death with respect to an in-
terest in the trust property. 

(3) Paragraph (a)(1) of this section is 
applicable for transfers creating the in-
terest to be disclaimed made on or 
after December 31, 1997. 

(b) Effect of a qualified disclaimer. If a 
person makes a qualified disclaimer as 
described in section 2518(b) and 
§ 25.2518–2, for purposes of the Federal 
estate, gift, and generation-skipping 
transfer tax provisions, the disclaimed 
interest in property is treated as if it 
had never been transferred to the per-
son making the qualified disclaimer. 
Instead, it is considered as passing di-
rectly from the transferor of the prop-
erty to the person entitled to receive 
the property as a result of the dis-
claimer. Accordingly, a person making 
a qualified disclaimer is not treated as 
making a gift. Similarly, the value of a 
decedent’s gross estate for purposes of 
the Federal estate tax does not include 
the value of property with respect to 
which the decedent, or the decedent’s 
executor or administrator on behalf of 
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the decedent, has made a qualified dis-
claimer. If the disclaimer is not a 
qualified disclaimer, for the purposes 
of the Federal estate, gift, and genera-
tion-skipping transfer tax provisions, 
the disclaimer is disregarded and the 
disclaimant is treated as having re-
ceived the interest. 

(c) Effect of local law—(1) In general— 
(i) Interests created before 1982. A dis-
claimer of an interest created in a tax-
able transfer before 1982 which other-
wise meets the requirements of a quali-
fied disclaimer under section 2518 and 
the corresponding regulations but 
which, by itself, is not effective under 
applicable local law to divest owner-
ship of the disclaimed property from 
the disclaimant and vest it in another, 
is nevertheless treated as a qualified 
disclaimer under section 2518 if, under 
applicable local law, the disclaimed in-
terest in property is transferred, as a 
result of attempting the disclaimer, to 
another person without any direction 
on the part of the disclaimant. An in-
terest in property will not be consid-
ered to be transferred without any di-
rection on the part of the disclaimant 
if, under applicable local law, the 
disclaimant has any discretion (wheth-
er or not such discretion is exercised) 
to determine who will receive such in-
terest. Actions by the disclaimant 
which are required under local law 
merely to divest ownership of the prop-
erty from the disclaimant and vest 
ownership in another person will not 
disqualify the disclaimer for purposes 
of section 2518(a). See § 25.2518–2(d)(1) 
for rules relating to the immediate 
vesting of title in the disclaimant. 

(ii) Interests created after 1981. [Re-
served] 

(2) Creditor’s claims. The fact that a 
disclaimer is voidable by the 
disclaimant’s creditors has no effect on 
the determination of whether such dis-
claimer constitutes a qualified dis-
claimer. However, a disclaimer that is 
wholly void or that is voided by the 
disclaimant’s creditors cannot be a 
qualified disclaimer. 

(3) Examples. The provisions of para-
graphs (c) (1) and (2) of this section 
may be illustrated by the following ex-
amples: 

Example (1). F dies testate in State Y on 
June 17, 1978. G and H are beneficiaries under 

the will. The will provides that any dis-
claimed property is to pass to the residuary 
estate. H has no interest in the residuary es-
tate. Under the applicable laws of State Y, a 
disclaimer must be made within 6 months of 
the death of the testator. Seven months 
after F’s death, H disclaimed the real prop-
erty H received under the will. The dis-
claimer statute of State Y has a provision 
stating that an untimely disclaimer will be 
treated as an assignment of the interest dis-
claimed to those persons who would have 
taken had the disclaimer been valid. Pursu-
ant to this provision, the disclaimed prop-
erty became part of the residuary estate. As-
suming the remaining requirements of sec-
tion 2518 are met, H has made a qualified dis-
claimer for purposes of section 2518 (a). 

Example (2). Assume the same facts as in 
example (1) except that the law of State Y 
does not treat an ineffective disclaimer as a 
transfer to alternative takers. H assigns the 
disclaimed interest by deed to those who 
would have taken had the disclaimer been 
valid. Under these circumstances, H has not 
made a qualified disclaimer for purposes of 
section 2518 (a) because the disclaimant di-
rected who would receive the property. 

Example (3). Assume the same facts as in 
example (1) except that the law of State Y 
requires H to pay a transfer tax in order to 
effectuate the transfer under the ineffective 
disclaimer provision. H pays the transfer 
tax. H has make a qualified disclaimer for 
purposes of section 2518 (a). 

(d) Cross-reference. For rules relating 
to the effect of qualified disclaimers on 
the estate tax charitable and marital 
deductions, see §§ 20.2055–2(c) and 
20.2056(d)–1 respectively. For rules re-
lating to the effect of a qualified dis-
claimer of a general power of appoint-
ment, see § 20.2041–3(d). 

[T.D. 8095, 51 FR 28370, Aug. 7, 1986, as amend-
ed by T.D. 8744, 62 FR 68185, Dec. 31, 1997] 

§ 25.2518–2 Requirements for a quali-
fied disclaimer. 

(a) In general. For the purposes of 
section 2518(a), a disclaimer shall be a 
qualified disclaimer only if it satisfies 
the requirements of this section. In 
general, to be a qualified disclaimer— 

(1) The disclaimer must be irrev-
ocable and unqualified: 

(2) The disclaimer must be in writing; 
(3) The writing must be delivered to 

the person specified in paragraph (b) (2) 
of this section within the time limita-
tions specified in paragraph (c)(1) of 
this section; 
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(4) The disclaimant must not have 
accepted the interest disclaimed or any 
of its benefits; and 

(5) The interest disclaimed must pass 
either to the spouse of the decedent or 
to a person other than the disclaimant 
without any direction on the part of 
the person making the disclaimer. 

(b) Writing—(1) Requirements. A dis-
claimer is a qualified disclaimer only if 
it is in writing. The writing must iden-
tify the interest in property disclaimed 
and be signed either by the disclaimant 
or by the disclaimant’s legal represent-
ative. 

(2) Delivery. The writing described in 
paragraph (b)(1) of this section must be 
delivered to the transferor of the inter-
est, the transferor’s legal representa-
tive, the holder of the legal title to the 
property to which the interest relates, 
or the person in possession of such 
property. 

(c) Time limit—(1) In general. A dis-
claimer is a qualified disclaimer only if 
the writing described in paragraph 
(b)(1) of this section is delivered to the 
persons described in paragraph (b)(2) of 
this section no later than the date 
which is 9 months after the later of— 

(i) The date on which the transfer 
creating the interest in the 
disclaimant is made, or 

(ii) The day on which the disclaimant 
attains age 21. 

(2) A timely mailing of a disclaimer 
treated as a timely delivery. Although 
section 7502 and the regulations under 
that section apply only to documents 
to be filed with the Service, a timely 
mailing of a disclaimer to the person 
described in paragraph (b)(2) of this 
section is treated as a timely delivery 
if the mailing requirements under 
paragraphs (c)(1), (c)(2) and (d) of 
§ 301.7502–1 are met. Further, if the last 
day of the period specified in paragraph 
(c)(1) of this section falls on Saturday, 
Sunday or a legal holiday (as defined in 
paragraph (b) of § 301.7503–1), then the 
delivery of the writing described in 
paragraph (b)(1) of this section shall be 
considered timely if delivery is made 
on the first succeeding day which is 
not Saturday, Sunday or a legal holi-
day. See paragraph (d)(3) of this section 
for rules applicable to the exception for 
individuals under 21 years of age. 

(3) Transfer. (i) For purposes of the 
time limitation described in paragraph 
(c)(1)(i) of this section, the 9-month pe-
riod for making a disclaimer generally 
is to be determined with reference to 
the transfer creating the interest in 
the disclaimant. With respect to inter 
vivos transfers, a transfer creating an 
interest occurs when there is a com-
pleted gift for Federal gift tax purposes 
regardless of whether a gift tax is im-
posed on the completed gift. Thus, gifts 
qualifying for the gift tax annual ex-
clusion under section 2503(b) are re-
garded as transfers creating an interest 
for this purpose. With respect to trans-
fers made by a decedent at death or 
transfers that become irrevocable at 
death, the transfer creating the inter-
est occurs on the date of the decedent’s 
death, even if an estate tax is not im-
posed on the transfer. For example, a 
bequest of foreign-situs property by a 
nonresident alien decedent is regarded 
as a transfer creating an interest in 
property even if the transfer would not 
be subject to estate tax. If there is a 
transfer creating an interest in prop-
erty during the transferor’s lifetime 
and such interest is later included in 
the transferor’s gross estate for estate 
tax purposes (or would have been in-
cluded if such interest were subject to 
estate tax), the 9-month period for 
making the qualified disclaimer is de-
termined with reference to the earlier 
transfer creating the interest. In the 
case of a general power of appointment, 
the holder of the power has a 9-month 
period after the transfer creating the 
power in which to disclaim. If a person 
to whom any interest in property 
passes by reason of the exercise, re-
lease, or lapse of a general power de-
sires to make a qualified disclaimer, 
the disclaimer must be made within a 
9-month period after the exercise, re-
lease, or lapse regardless of whether 
the exercise, release, or lapse is subject 
to estate or gift tax. In the case of a 
nongeneral power of appointment, the 
holder of the power, permissible ap-
pointees, or takers in default of ap-
pointment must disclaim within a 9- 
month period after the original trans-
fer that created or authorized the cre-
ation of the power. If the transfer is for 
the life of an income beneficiary with 
succeeding interests to other persons, 
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both the life tenant and the other 
remaindermen, whether their interests 
are vested or contingent, must dis-
claim no later than 9 months after the 
original transfer creating an interest. 
In the case of a remainder interest in 
property which an executor elects to 
treat as qualified terminable interest 
property under section 2056(b)(7), the 
remainderman must disclaim within 9 
months of the transfer creating the in-
terest, rather than 9 months from the 
date such interest is subject to tax 
under section 2044 or 2519. A person who 
receives an interest in property as the 
result of a qualified disclaimer of the 
interest must disclaim the previously 
disclaimed interest no later than 9 
months after the date of the transfer 
creating the interest in the preceding 
disclaimant. Thus, if A were to make a 
qualified disclaimer of a specific be-
quest and as a result of the qualified 
disclaimer the property passed as part 
of the residue, the beneficiary of the 
residue could make a qualified dis-
claimer no later than 9 months after 
the date of the testator’s death. See 
paragraph (d)(3) of this section for the 
time limitation rule with reference to 
recipients who are under 21 years of 
age. 

(ii) Sentences 1 through 10 and 12 of 
paragraph (c)(3)(i) of this section are 
applicable for transfers creating the in-
terest to be disclaimed made on or 
after December 31, 1997. 

(4) Joint property—(i) Interests in joint 
tenancy with right of survivorship or ten-
ancies by the entirety. Except as pro-
vided in paragraph (c)(4)(iii) of this sec-
tion (with respect to joint bank, bro-
kerage, and other investment ac-
counts), in the case of an interest in a 
joint tenancy with right of survivor-
ship or a tenancy by the entirety, a 
qualified disclaimer of the interest to 
which the disclaimant succeeds upon 
creation of the tenancy must be made 
no later than 9 months after the cre-
ation of the tenancy regardless of 
whether such interest can be unilater-
ally severed under local law. A quali-
fied disclaimer of the survivorship in-
terest to which the survivor succeeds 
by operation of law upon the death of 
the first joint tenant to die must be 
made no later than 9 months after the 
death of the first joint tenant to die re-

gardless of whether such interest can 
be unilaterally severed under local law 
and, except as provided in paragraph 
(c)(4)(ii) of this section (with respect to 
certain tenancies created on or after 
July 14, 1988), such interest is deemed 
to be a one-half interest in the prop-
erty. (See, however, section 
2518(b)(2)(B) for a special rule in the 
case of disclaimers by persons under 
age 21.) This is the case regardless of 
the portion of the property attrib-
utable to consideration furnished by 
the disclaimant and regardless of the 
portion of the property that is included 
in the decedent’s gross estate under 
section 2040 and regardless of whether 
the interest can be unilaterally severed 
under local law. See paragraph (c)(5), 
Examples (7) and (8), of this section. 

(ii) Certain tenancies in real property 
between spouses created on or after July 
14, 1988. In the case of a joint tenancy 
between spouses or a tenancy by the 
entirety in real property created on or 
after July 14, 1988, to which section 
2523(i)(3) applies (relating to the cre-
ation of a tenancy where the spouse of 
the donor is not a United States cit-
izen), the surviving spouse may dis-
claim any portion of the joint interest 
that is includible in the decedent’s 
gross estate under section 2040. See 
paragraph (c)(5), Example (9), of this 
section. 

(iii) Special rule for joint bank, broker-
age, and other investment accounts (e.g., 
accounts held at mutual funds) estab-
lished between spouses or between persons 
other than husband and wife. In the case 
of a transfer to a joint bank, broker-
age, or other investment account (e.g., 
an account held at a mutual fund), if a 
transferor may unilaterally regain the 
transferor’s own contributions to the 
account without the consent of the 
other cotenant, such that the transfer 
is not a completed gift under § 25.2511– 
1(h)(4), the transfer creating the sur-
vivor’s interest in the decedent’s share 
of the account occurs on the death of 
the deceased cotenant. Accordingly, if 
a surviving joint tenant desires to 
make a qualified disclaimer with re-
spect to funds contributed by a de-
ceased cotenant, the disclaimer must 
be made within 9 months of the coten-
ant’s death. The surviving joint tenant 
may not disclaim any portion of the 
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joint account attributable to consider-
ation furnished by that surviving joint 
tenant. See paragraph (c)(5), Examples 
(12), (13), and (14), of this section, re-
garding the treatment of disclaimed in-
terests under sections 2518, 2033 and 
2040. 

(iv) Effective date. This paragraph 
(c)(4) is applicable for disclaimers made 
on or after December 31, 1997. 

(5) Examples. The provisions of para-
graphs (c)(1) through (c)(4) of this sec-
tion may be illustrated by the fol-
lowing examples. For purposes of the 
following examples, assume that all 
beneficiaries are over 21 years of age. 

Example (1). On May 13, 1978, in a transfer 
which constitutes a completed gift for Fed-
eral gift tax purposes, A creates a trust in 
which B is given a lifetime interest in the in-
come from the trust. B is also given a non-
general testamentary power of appointment 
over the corpus of the trust. The power of ap-
pointment may be exercised in favor of any 
of the issue of A and B. If there are no sur-
viving issue at B’s death or if the power is 
not exercised, the corpus is to pass to E. On 
May 13, 1978, A and B have two surviving 
children, C and D. If A, B, C or D wishes to 
make a qualified disclaimer, the disclaimer 
must be made no later than 9 months after 
May 13, 1978. 

Example (2). Assume the same facts as in 
example (1) except that B is given a general 
power of appointment over the corpus of the 
trust. B exercises the general power of ap-
pointment in favor of C upon B’s death on 
June 17, 1989. C may make a qualified dis-
claimer no later than 9 months after June 17, 
1989. If B had died without exercising the 
general power of appointment, E could have 
made a qualified disclaimer no later than 9 
months after June 17, 1989. 

Example (3). F creates a trust on April 1, 
1978, in which F’s child G is to receive the in-
come from the trust for life. Upon G’s death, 
the corpus of the trust is to pass to G’s child 
H. If either G or H wishes to make a quali-
fied disclaimer, it must be made no later 
than 9 months after April 1, 1978. 

Example (4). A creates a trust on February 
15, 1978, in which B is named the income ben-
eficiary for life. The trust further provides 
that upon B’s death the proceeds of the trust 
are to pass to C, if then living. If C 
predeceases D, the proceeds shall pass to D 
or D’s estate. To have timely disclaimers for 
purposes of section 2518, B, C, and D must 
disclaim their respective interests no later 
than 9 months after February 15, 1978. 

Example (5). A, a resident of State Q, dies 
on January 10, 1979, devising certain real 
property to B. The disclaimer laws of State 
Q require that a disclaimer be made within a 

reasonable time after a transfer. B disclaims 
the entire interest in real property on No-
vember 10, 1979. Although B’s disclaimer may 
be effective under State Q law, it is not a 
qualified disclaimer under section 2518 be-
cause the disclaimer was made later than 9 
months after the taxable transfer to B. 

Example (6). A creates a revocable trust on 
June 1, 1980, in which B and C are given the 
income interest for life. Upon the death of 
the last income beneficiary, the remainder 
interest is to pass to D. The creation of the 
trust is not a completed gift for Federal gift 
tax purposes, but each distribution of trust 
income to B and C is a completed gift at the 
date of distribution. B and C must disclaim 
each income distribution no later than 9 
months after the date of the particular dis-
tribution. In order to disclaim an income dis-
tribution in the form of a check, the recipi-
ent must return the check to the trustee un-
cashed along with a written disclaimer. A 
dies on September 1, 1982, causing the trust 
to become irrevocable, and the trust corpus 
is includible in A’s gross estate for Federal 
estate tax purposes under section 2038. If B 
or C wishes to make a qualified disclaimer of 
his income interest, he must do so no later 
than 9 months after September 1, 1982. If D 
wishes to make a qualified disclaimer of his 
remainder interest, he must do so no later 
than 9 months after September 1, 1982. 

Example (7). On February 1, 1990, A pur-
chased real property with A’s funds. Title to 
the property was conveyed to ‘‘A and B, as 
joint tenants with right of survivorship.’’ 
Under applicable state law, the joint interest 
is unilaterally severable by either tenant. B 
dies on May 1, 1998, and is survived by A. On 
January 1, 1999, A disclaims the one-half sur-
vivorship interest in the property to which A 
succeeds as a result of B’s death. Assuming 
that the other requirements of section 
2518(b) are satisfied, A has made a qualified 
disclaimer of the one-half survivorship inter-
est (but not the interest retained by A upon 
the creation of the tenancy, which may not 
be disclaimed by A). The result is the same 
whether or not A and B are married and re-
gardless of the proportion of consideration 
furnished by A and B in purchasing the prop-
erty. 

Example (8). Assume the same facts as in 
Example (7) except that A and B are married 
and title to the property was conveyed to ‘‘A 
and B, as tenants by the entirety.’’ Under ap-
plicable state law, the tenancy cannot be 
unilaterally severed by either tenant. As-
suming that the other requirements of sec-
tion 2518(b) are satisfied, A has made a quali-
fied disclaimer of the one-half survivorship 
interest (but not the interest retained by A 
upon the creation of the tenancy, which may 
not be disclaimed by A). The result is the 
same regardless of the proportion of consid-
eration furnished by A and B in purchasing 
the property. 
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Example (9). On March 1, 1989, H and W pur-
chase a tract of vacant land which is con-
veyed to them as tenants by the entirety. 
The entire consideration is paid by H. W is 
not a United States citizen. H dies on June 1, 
1998. W can disclaim the entire joint interest 
because this is the interest includible in H’s 
gross estate under section 2040(a). Assuming 
that W’s disclaimer is received by the execu-
tor of H’s estate no later than 9 months after 
June 1, 1998, and the other requirements of 
section 2518(b) are satisfied, W’s disclaimer 
of the property would be a qualified dis-
claimer. The result would be the same if the 
property was held in joint tenancy with 
right of survivorship that was unilaterally 
severable under local law. 

Example (10). In 1986, spouses A and B pur-
chased a personal residence taking title as 
tenants by the entirety. B dies on July 10, 
1998. A wishes to disclaim the one-half undi-
vided interest to which A would succeed by 
right of survivorship. If A makes the dis-
claimer, the property interest would pass 
under B’s will to their child C. C, an adult, 
and A resided in the residence at B’s death 
and will continue to reside there in the fu-
ture. A continues to own a one-half undi-
vided interest in the property. Assuming 
that the other requirements of section 
2518(b) are satisfied, A may make a qualified 
disclaimer with respect to the one-half undi-
vided survivorship interest in the residence 
if A delivers the written disclaimer to the 
personal representative of B’s estate by April 
10, 1999, since A is not deemed to have ac-
cepted the interest or any of its benefits 
prior to that time and A’s occupancy of the 
residence after B’s death is consistent with 
A’s retained undivided ownership interest. 
The result would be the same if the property 
was held in joint tenancy with right of survi-
vorship that was unilaterally severable 
under local law. 

Example (11). H and W, husband and wife, 
reside in state X, a community property 
state. On April 1, 1978, H and W purchase real 
property with community funds. The prop-
erty is not held by H and W as jointly owned 
property with rights of survivorship. H and 
W hold the property until January 3, 1985, 
when H dies. H devises his portion of the 
property to W. On March 15, 1985, W dis-
claims the portion of the property devised to 
her by H. Assuming all the other require-
ments of section 2518 (b) have been met, W 
has made a qualified disclaimer of the inter-
est devised to her by H. However, W could 
not disclaim the interest in the property 
that she acquired on April 1, 1978. 

Example (12). On July 1, 1990, A opens a 
bank account that is held jointly with B, A’s 
spouse, and transfers $50,000 of A’s money to 
the account. A and B are United States citi-
zens. A can regain the entire account with-
out B’s consent, such that the transfer is not 
a completed gift under § 25.2511–1(h)(4). A dies 

on August 15, 1998, and B disclaims the entire 
amount in the bank account on October 15, 
1998. Assuming that the remaining require-
ments of section 2518(b) are satisfied, B made 
a qualified disclaimer under section 2518(a) 
because the disclaimer was made within 9 
months after A’s death at which time B had 
succeeded to full dominion and control over 
the account. Under state law, B is treated as 
predeceasing A with respect to the dis-
claimed interest. The disclaimed account 
balance passes through A’s probate estate 
and is no longer joint property includible in 
A’s gross estate under section 2040. The en-
tire account is, instead, includible in A’s 
gross estate under section 2033. The result 
would be the same if A and B were not mar-
ried. 

Example (13). The facts are the same as Ex-
ample (12), except that B, rather than A, dies 
on August 15, 1998. A may not make a quali-
fied disclaimer with respect to any of the 
funds in the bank account, because A fur-
nished the funds for the entire account and A 
did not relinquish dominion and control over 
the funds. 

Example (14). The facts are the same as Ex-
ample (12), except that B disclaims 40 per-
cent of the funds in the account. Since, 
under state law, B is treated as predeceasing 
A with respect to the disclaimed interest, 
the 40 percent portion of the account balance 
that was disclaimed passes as part of A’s pro-
bate estate, and is no longer characterized as 
joint property. This 40 percent portion of the 
account balance is, therefore, includible in 
A’s gross estate under section 2033. The re-
maining 60 percent of the account balance 
that was not disclaimed retains its character 
as joint property and, therefore, is includible 
in A’s gross estate as provided in section 
2040(b). Therefore, 30 percent (1⁄2×60 percent) 
of the account balance is includible in A’s 
gross estate under section 2040(b), and a total 
of 70 percent of the aggregate account bal-
ance is includible in A’s gross estate. If A 
and B were not married, then the 40 percent 
portion of the account subject to the dis-
claimer would be includible in A’s gross es-
tate as provided in section 2033 and the 60 
percent portion of the account not subject to 
the disclaimer would be includible in A’s 
gross estate as provided in section 2040(a), 
because A furnished all of the funds with re-
spect to the account. 

(d) No acceptance of benefits—(1) Ac-
ceptance. A qualified disclaimer cannot 
be made with respect to an interest in 
property if the disclaimant has accept-
ed the interest or any of its benefits, 
expressly or impliedly, prior to making 
the disclaimer. Acceptance is mani-
fested by an affirmative act which is 
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consistent with ownership of the inter-
est in property. Acts indicative of ac-
ceptance include using the property or 
the interest in property; accepting 
dividends, interest, or rents from the 
property; and directing others to act 
with respect to the property or interest 
in property. However, merely taking 
delivery of an instrument of title, 
without more, does not constitute ac-
ceptance. Moreover, a disclaimant is 
not considered to have accepted prop-
erty merely because under applicable 
local law title to the property vests im-
mediately in the disclaimant upon the 
death of a decedent. The acceptance of 
one interest in property will not, by 
itself, constitute an acceptance of any 
other separate interests created by the 
transferor and held by the disclaimant 
in the same property. In the case of 
residential property, held in joint ten-
ancy by some or all of the residents, a 
joint tenant will not be considered to 
have accepted the joint interest merely 
because the tenant resided on the prop-
erty prior to disclaiming his interest in 
the property. The exercise of a power of 
appointment to any extent by the 
donee of the power is an acceptance of 
its benefits. In addition, the acceptance 
of any consideration in return for mak-
ing the disclaimer is an acceptance of 
the benefits of the entire interest dis-
claimed. 

(2) Fiduciaries. If a beneficiary who 
disclaims an interest in property is 
also a fiduciary, actions taken by such 
person in the exercise of fiduciary pow-
ers to preserve or maintain the dis-
claimed property shall not be treated 
as an acceptance of such property or 
any of its benefits. Under this rule, for 
example, an executor who is also a ben-
eficiary may direct the harvesting of a 
crop or the general maintenance of a 
home. A fiduciary, however, cannot re-
tain a wholly discretionary power to 
direct the enjoyment of the disclaimed 
interest. For example, a fiduciary’s dis-
claimer of a beneficial interest does 
not meet the requirements of a quali-
fied disclaimer if the fiduciary exer-
cised or retains a discretionary power 
to allocate enjoyment of that interest 
among members of a designated class. 
See paragraph (e) of this section for 
rules relating to the effect of directing 

the redistribution of disclaimed prop-
erty. 

(3) Under 21 years of age. A bene-
ficiary who is under 21 years of age has 
until 9 months after his twenty-first 
birthday in which to make a qualified 
disclaimer of his interest in property. 
Any actions taken with regard to an 
interest in property by a beneficiary or 
a custodian prior to the beneficiary’s 
twenty-first birthday will not be an ac-
ceptance by the beneficiary of the in-
terest. 

(4) Examples. The provisions of para-
graphs (d) (1), (2) and (3) of this section 
may be illustrated by the following ex-
amples: 

Example (1). On April 9, 1977, A established 
a trust for the benefit of B, then age 22. 
Under the terms of the trust, the current in-
come of the trust is to be paid quarterly to 
B. Additionally, one half the principal is to 
be distributed to B when B attains the age of 
30 years. The balance of the principal is to be 
distributed to B when B attains the age of 40 
years. Pursuant to the terms of the trust, B 
received a distribution of income on June 30, 
1977. On August 1, 1977, B disclaimed B’s 
right to receive both the income from the 
trust and the principal of the trust, B’s dis-
claimer of the income interest is not a quali-
fied disclaimer for purposes of section 2518(a) 
because B accepted income prior to making 
the disclaimer. B’s disclaimer of the prin-
cipal, however, does satisfy section 2518(b)(3). 
See also § 25.2518–3 for rules relating to the 
disclaimer of less than an entire interest in 
property. 

Example (2). B is the recipient of certain 
property devised to B under the will of A. 
The will stated that any disclaimed property 
was to pass to C. B and C entered into nego-
tiations in which it was decided that B would 
disclaim all interest in the real property 
that was devised to B. In exchange, C prom-
ised to let B live in the family home for life. 
B’s disclaimer is not a qualified disclaimer 
for purposes of section 2518(a) because B ac-
cepted consideration for making the dis-
claimer. 

Example (3). A received a gift of Blackacre 
on December 25, 1978. A never resided on 
Blackacre but when property taxes on 
Blackacre became due on July 1, 1979, A paid 
them out personal funds. On August 15, 1979, 
A disclaimed the gift of Blackacre. Assuming 
all the requirements of section 2518 (b) have 
been met, A has made a qualified disclaimer 
of Blackacre. Merely paying the property 
taxes does not constitute an acceptance of 
Blackacre even though A’s personal funds 
were used to pay the taxes. 

Example (4). A died on February 15, 1978. 
Pursuant to A’s will, B received a farm in 
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State Z. B requested the executor to sell the 
farm and to give the proceeds to B. The ex-
ecutor then sold the farm pursuant to B’s re-
quest. B then disclaimed $50,000 of the pro-
ceeds from the sale of the farm. B’s dis-
claimer is not a qualified disclaimer. By re-
questing the executor to sell the farm B ac-
cepted the farm even though the executor 
may not have been legally obligated to com-
ply with B’s request. See also § 25.2518–3 for 
rules relating to the disclaimer of less than 
an entire interest in property. 

Example (5). Assume the same facts as in 
example (4) except that instead of requesting 
the executor to sell the farm, B pledged the 
farm as security for a short-term loan which 
was paid off prior to distribution of the es-
tate. B then disclaimed his interest in the 
farm. B’s disclaimer is not a qualified dis-
claimer. By pledging the farm as security for 
the loan, B accepted the farm. 

Example (6). A delivered 1,000 shares of 
stock in Corporation X to B as a gift on Feb-
ruary 1, 1980. A had the shares registered in 
B’s name on that date. On April 1, 1980, B dis-
claimed the interest in the 1,000 shares. Prior 
to making the disclaimer, B did not pledge 
the shares, accept any dividends or otherwise 
commit any acts indicative of acceptance. 
Assuming the remaining requirements of 
section 2518 are satisfied, B’s disclaimer is a 
qualified disclaimer. 

Example (7). On January 1, 1980, A created 
an irrevocable trust in which B was given a 
testamentary general power of appointment 
over the trust’s corpus. B executed a will on 
June 1, 1980, in which B provided for the ex-
ercise of the power of appointment. On Sep-
tember 1, 1980, B disclaimed the testa-
mentary power of appointment. Assuming 
the remaining requirements of section 2518 
(b) are satisfied, B’s disclaimer of the testa-
mentary power of appointment is a qualified 
disclaimer. 

Example (8). H and W reside in X, a commu-
nity property state. On January 1, 1981, H 
and W purchase a residence with community 
funds. They continue to reside in the house 
until H dies testate on February 1, 1990. Al-
though H could devise his portion of the resi-
dence to any person, H devised his portion of 
the residence to W. On September 1, 1990, W 
disclaims the portion of the residence de-
vised to her pursuant to H’s will but con-
tinues to live in the residence. Assuming the 
remaining requirements of section 2518(b) 
are satisfied, W’s disclaimer is a qualified 
disclaimer under section 2518 (a). W’s contin-
ued occupancy of the house prior to making 
the disclaimer will not by itself be treated as 
an acceptance of the benefits of the portion 
of the residence devised to her by H. 

Example (9). In 1979, D established a trust 
for the benefit of D’s minor children E and F. 
Under the terms of the trust, the trustee is 
given the power to make discretionary dis-
tributions of current income and corpus to 

both children. The corpus of the trust is to 
be distributed equally between E and F when 
E becomes 35 years of age. Prior to attaining 
the age of 21 years on April 8, 1982, E receives 
several distributions of income from the 
trust. E receives no distributions of income 
between April 8, 1982 and August 15, 1982, 
which is the date on which E disclaims all 
interest in the income from the trust. As a 
result of the disclaimer the income will be 
distributed to F. If the remaining require-
ments of section 2518 are met, E’s disclaimer 
is a qualified disclaimer under section 
2518(a). To have a qualified disclaimer of the 
interest in corpus, E must disclaim the in-
terest no later than 9 months after April 8, 
1982, E’s 21st birthday. 

Example (10). Assume the same facts as in 
example (9) except that E accepted a dis-
tribution of income on May 13, 1982. E’s dis-
claimer is not a qualified disclaimer under 
section 2518 because by accepting an income 
distribution after attaining the age of 21, E 
accepted benefits from the income interest. 

Example (11). F made a gift of 10 shares of 
stock to G as custodian for H under the 
State X Uniform Gifts to Minors Act. At the 
time of the gift, H was 15 years old. At age 
18, the local age of majority, the 10 shares 
were delivered to and registered in the name 
of H. Between the receipt of the shares and 
H’s 21st birthday, H received dividends from 
the shares. Within 9 months of attaining age 
21, H disclaimed the 10 shares. Assuming H 
did not accept any dividends from the shares 
after attaining age 21, the disclaimer by H is 
a qualified disclaimer under section 2518. 

(e) Passage without direction by the 
disclaimant of beneficial enjoyment of dis-
claimed interest—(1) In general. A dis-
claimer is not a qualified disclaimer 
unless the disclaimed interest passes 
without any direction on the part of 
the disclaimant to a person other than 
the disclaimant (except as provided in 
paragraph (e)(2) of this section). If 
there is an express or implied agree-
ment that the disclaimed interest in 
property is to be given or bequeathed 
to a person specified by the 
disclaimant, the disclaimant shall be 
treated as directing the transfer of the 
property interest. The requirements of 
a qualified disclaimer under section 
2518 are not satisfied if— 

(i) The disclaimant, either alone or 
in conjunction with another, directs 
the redistribution or transfer of the 
property or interest in property to an-
other person (or has the power to di-
rect the redistribution or transfer of 
the property or interest in property to 
another person unless such power is 
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limited by an ascertainable standard); 
or 

(ii) The disclaimed property or inter-
est in property passes to or for the ben-
efit of the disclaimant as a result of 
the disclaimer (except as provided in 
paragraph (e)(2) of this section). 
If a power of appointment is dis-
claimed, the requirements of this para-
graph (e)(1) are satisfied so long as 
there is no direction on the part of the 
disclaimant with respect to the trans-
fer of the interest subject to the power 
or with respect to the transfer of the 
power to another person. A person may 
make a qualified disclaimer of a bene-
ficial interest in property even if after 
such disclaimer the disclaimant has a 
fiduciary power to distribute to des-
ignated beneficiaries, but only if the 
power is subject to an ascertainable 
standard. See examples (11) and (12) of 
paragraph (e)(5) of this section. 

(2) Disclaimer by surviving spouse. In 
the case of a disclaimer made by a de-
cedent’s surviving spouse with respect 
to property transferred by the dece-
dent, the disclaimer satisfies the re-
quirements of this paragraph (e) if the 
interest passes as a result of the dis-
claimer without direction on the part 
of the surviving spouse either to the 
surviving spouse or to another person. 
If the surviving spouse, however, re-
tains the right to direct the beneficial 
enjoyment of the disclaimed property 
in a transfer that is not subject to Fed-
eral estate and gift tax (whether as 
trustee or otherwise), such spouse will 
be treated as directing the beneficial 
enjoyment of the disclaimed property, 
unless such power is limited by an as-
certainable standard. See examples (4), 
(5), and (6) in paragraph (e)(5) of this 
section. 

(3) Partial failure of disclaimer. If a dis-
claimer made by a person other than 
the surviving spouse is not effective to 
pass completely an interest in property 
to a person other than the disclaimant 
because— 

(i) The disclaimant also has a right 
to receive such property as an heir at 
law, residuary beneficiary, or by any 
other means; and 

(ii) The disclaimant does not effec-
tively disclaim these rights, the dis-
claimer is not a qualified disclaimer 
with respect to the portion of the dis-

claimed property which the 
disclaimant has a right to receive. If 
the portion of the disclaimed interest 
in property which the disclaimant has 
a right to receive is not severable prop-
erty or an undivided portion of the 
property, then the disclaimer is not a 
qualified disclaimer with respect to 
any portion of the property. Thus, for 
example, if a disclaimant who is not a 
surviving spouse receives a specific be-
quest of a fee simple interest in prop-
erty and as a result of the disclaimer of 
the entire interest, the property passes 
to a trust in which the disclaimant has 
a remainder interest, then the dis-
claimer will not be a qualified dis-
claimer unless the remainder interest 
in the property is also disclaimed. See 
§ 25.2518–3 (a)(1)(ii) for the definition of 
severable property. 

(4) Effect of precatory language. Preca-
tory language in a disclaimer naming 
takers of disclaimed property will not 
be considered as directing the redis-
tribution or transfer of the property or 
interest in property to such persons if 
the applicable State law gives the lan-
guage no legal effect. 

(5) Examples. The provisions of this 
paragraph (e) may be illustrated by the 
following examples: 

Example (1). A, a resident of State X, died 
on July 30, 1978. Pursuant to A’s will, B, A’s 
son and heir at law, received the family 
home. In addition, B and C each received 50 
percent of A’s residuary estate. B disclaimed 
the home. A’s will made no provision for the 
distribution of property in the case of a 
beneficiary’s disclaimer. Therefore, pursuant 
to the disclaimer laws of State X, the dis-
claimed property became part of the resid-
uary estate. Because B’s 50 percent share of 
the residuary estate will be increased by 50 
percent of the value of the family home, the 
disclaimed property will not pass solely to 
another person. Consequently, B’s disclaimer 
of the family home is a qualified disclaimer 
only with respect to the 50 percent portion 
that passes solely to C. Had B also dis-
claimed B’s 50 percent interest in the resid-
uary estate, the disclaimer would have been 
a qualified disclaimer under section 2518 of 
the entire interest in the home (assuming 
the remaining requirements of a qualified 
disclaimer were satisfied). Similarly, if 
under the laws of State X, the disclaimer has 
the effect of divesting B of all interest in the 
home, both as devisee and as a beneficiary of 
the residuary estate, including any property 
resulting from its sale, the disclaimer would 
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be a qualified disclaimer of B’s entire inter-
est in the home. 

Example (2). D, a resident of State Y, died 
testate on June 30, 1978. E, an heir at law of 
D, received specific bequests of certain sever-
able personal property from D. E disclaimed 
the property transferred by D under the will. 
The will made no provision for the distribu-
tion of property in the case of a beneficiary’s 
disclaimer. The disclaimer laws of State Y 
provide that such property shall pass to the 
decedent’s heirs at law in the same manner 
as if the disclaiming beneficiary had died im-
mediately before the testator’s death. Be-
cause State Y’s law treats E as predeceasing 
D, the property disclaimed by E does not 
pass to E as an heir at law or otherwise. Con-
sequently, if the remaining requirements of 
section 2518(b) are satisfied, E’s disclaimer is 
a qualified disclaimer under section 2518(a). 

Example (3). Assume the same facts as in 
example (2) except that State Y has no provi-
sion treating the disclaimant as prede-
ceasing the testator. E’s disclaimer satisfies 
section 2518 (b)(4) only to the extent that E 
does not have a right to receive the property 
as an heir at law. Had E disclaimed both the 
share E received under D’s will and E’s intes-
tate share, the requirement of section 2518 
(b)(4) would have been satisfied. 

Example (4). B died testate on February 13, 
1980. B’s will established both a marital trust 
and a nonmarital trust. The decedent’s sur-
viving spouse, A, is an income beneficiary of 
the marital trust and has a testamentary 
general power of appointment over its assets. 
A is also an income beneficiary of the non-
marital trust, but has no power to appoint or 
invade the corpus. The provisions of the will 
specify that any portion of the marital trust 
disclaimed is to be added to the nonmarital 
trust. A disclaimed 30 percent of the marital 
trust. (See § 25.2518–3 (b) for rules relating to 
the disclaimer of an undivided portion of an 
interest in property.) Pursuant to the will, 
this portion of the marital trust property 
was transferred to the nonmarital trust 
without any direction on the part of A. This 
disclaimer by A satisfies section 2518 (b)(4). 

Example (5). Assume the same facts as in 
example (4) except that A, the surviving 
spouse, has both an income interest in the 
nonmarital trust and a testamentary non-
general power to appoint among designated 
beneficiaries. This power is not limited by an 
ascertainable standard. The requirements of 
section 2518 (b)(4) are not satisfied unless A 
also disclaims the nongeneral power to ap-
point the portion of the trust corpus that is 
attributable to the property that passed to 
the nonmarital trust as a result of A’s dis-
claimer. Assuming that the fair market 
value of the disclaimed property on the date 
of the disclaimer is $250,000 and that the fair 
market value of the nonmarital trust (in-
cluding the disclaimed property) imme-
diately after the disclaimer is $750,000, A 

must disclaim the power to appoint one- 
third of the nonmarital trust’s corpus. The 
result is the same regardless of whether the 
nongeneral power is testamentary or inter 
vivos. 

Example (6). Assume the same facts as in 
example (4) except that A has both an in-
come interest in the nonmarital trust and a 
power to invade corpus if needed for A’s 
health or maintenance. In addition, an inde-
pendent trustee has power to distribute to A 
any portion of the corpus which the trustee 
determines to be desirable for A’s happiness. 
Assuming the other requirements of section 
2518 are satisfied. A may make a qualified 
disclaimer of interests in the marital trust 
without disclaiming any of A’s interests in 
the nonmarital trust. 

Example (7). B died testate on June 1, 1980. 
B’s will created both a marital trust and a 
nonmarital trust. The decedent’s surviving 
spouse, C, is an income beneficiary of the 
marital trust and has a testamentary gen-
eral power of appointment over its assets. C 
is an income beneficiary of the nonmarital 
trust, and additionally has the noncumu-
lative right to withdraw yearly the greater 
of $5,000 or 5 percent of the aggregate value 
of the principal. The provisions of the will 
specify that any portion of the marital trust 
disclaimed is to be added to the nonmarital 
trust. C disclaims 50 percent of the marital 
trust corpus. Pursuant to the will, this 
amount is transferred to the nonmarital 
trust. Assuming the remaining requirements 
of section 2518(b) are satisfied, C’s disclaimer 
is a qualified disclaimer. 

Example (8). A, a resident of State X, died 
on July 19, 1979. A was survived by a spouse 
B, and three children, C, D, and E. Pursuant 
to A’s will, B received one-half of A’s estate 
and the children received equal shares of the 
remaining one-half of the estate. B dis-
claimed the entire interest B had received. 
The will made no provisions for the distribu-
tion of property in the case of a beneficiary’s 
disclaimer. The disclaimer laws of State X 
provide that under these circumstances dis-
claimed property passes to the decedent’s 
heirs at law in the same manner as if the dis-
claiming beneficiary had died immediately 
before the testator’s death. As a result, C, D, 
and E are A’s only remaining heirs at law, 
and will divide the disclaimed property 
equally among themselves. B’s disclaimer in-
cludes language stating that ‘‘it is my inten-
tion that C, D, and E will share equally in 
the division of this property as a result of 
my disclaimer.’’ State X considers these to 
be precatory words and gives them no legal 
effect. B’s disclaimer meets all other re-
quirements imposed by State X on dis-
claimers, and is considered an effective dis-
claimer under which the property will vest 
solely in C, D, and E in equal shares without 
any further action required by B. Therefore, 
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B is not treated as directing the redistribu-
tion or transfer of the property. If the re-
maining requirements of secton 2518 are met, 
B’s disclaimer is a qualified disclaimer. 

Example (9). C died testate on January 1, 
1979. According to C’s will, D was to receive 
1⁄3 of the residuary estate with any dis-
claimed property going to E. D was also to 
receive a second 1⁄3 of the residuary estate 
with any disclaimed property going to F. Fi-
nally, D was to receive a final 1⁄3 of the resid-
uary estate with any disclaimed property 
going to G. D specifically states that he is 
disclaiming the interest in which the dis-
claimed property is designated to pass to E. 
D has effectively directed that the dis-
claimed property will pass to E and therefore 
D’s disclaimer is not a qualified disclaimer 
under section 2518(a). 

Example (10). Assume the same facts as in 
example (9) except that C’s will also states 
that D was to receive Blackacre and 
Whiteacre. C’s will further provides that if D 
disclaimed Blackacre then such property was 
to pass to E and that if D disclaimed 
Whiteacre then Whiteacre was to pass to F. 
D specifically disclaims Blackacre with the 
intention that it pass to E. Assuming the 
other requirements of section 2518 are met, D 
has made a qualified disclaimer of 
Blackacre. Alternatively, D could disclaim 
an undivided portion of both Blackacre and 
Whiteacre. Assuming the other requirements 
of section 2518 are met, this would also be a 
qualified disclaimer. 

Example (11). G creates an irrevocable trust 
on February 16, 1983, naming H, I and J as 
the income beneficiaries for life and F as the 
remainderman. F is also named the trustee 
and as trustee has the discretionary power to 
invade the corpus and make discretionary 
distributions to H, I or J during their lives. 
F disclaims the remainder interest on Au-
gust 8, 1983, but retains his discretionary 
power to invade the corpus. F has not made 
a qualified disclaimer because F retains the 
power to direct enjoyment of the corpus and 
the retained fiduciary power is not limited 
by an ascertainable standard. 

Example (12). Assume the same facts as in 
example (11) except that F may only invade 
the corpus to make distributions for the 
health, maintenance or support of H, I or J 
during their lives. If the other requirements 
of section 2518(b) are met, F has made a 
qualified disclaimer of the remainder inter-
est because the retained fiduciary power is 
limited by an ascertainable standard. 

[T.D. 8095, 51 FR 28371, Aug. 7, 1986; 51 FR 
31939, Sept. 8, 1986, as amended by T.D. 8744, 
62 FR 68185, Dec. 31, 1997] 

§ 25.2518–3 Disclaimer of less than an 
entire interest. 

(a) Disclaimer of a partial interest—(1) 
In general—(i) Interest. If the require-

ments of this section are met, the dis-
claimer of all or an undivided portion 
of any separate interest in property 
may be a qualified disclaimer even if 
the disclaimant has another interest in 
the same property. In general, each in-
terest in property that is separately 
created by the transferor is treated as 
a separate interest. For example, if an 
income interest in securities is be-
queathed to A for life, then to B for 
life, with the remainder interest in 
such securities bequeathed to A’s es-
tate, and if the remaining require-
ments of section 2518(b) are met, A 
could make a qualified disclaimer of ei-
ther the income interest or the remain-
der, or an undivided portion of either 
interest. A could not, however, make a 
qualified disclaimer of the income in-
terest for a certain number of years. 
Further, where local law merges inter-
ests separately created by the trans-
feror, a qualified disclaimer will be al-
lowed only if there is a disclaimer of 
the entire merged interest or an undi-
vided portion of such merged interest. 
See example (12) in paragraph (d) of 
this section. See § 25.2518–3(b) for rules 
relating to the disclaimer of an undi-
vided portion. Where the merger of sep-
arate interests would occur but for the 
creation by the transferor of a nominal 
interest (as defined in paragraph 
(a)(1)(iv) of this section), a qualified 
disclaimer will be allowed only if there 
is a disclaimer of all the separate in-
terests, or an undivided portion of all 
such interests, which would have 
merged but for the nominal interest. 

(ii) Severable property. A disclaimant 
shall be treated as making a qualified 
disclaimer of a separate interest in 
property if the disclaimer relates to 
severable property and the disclaimant 
makes a disclaimer which would be a 
qualified disclaimer if such property 
were the only property in which the 
disclaimant had an interest. If applica-
ble local law does not recognize a pur-
ported disclaimer of severable prop-
erty, the disclaimant must comply 
with the requirements of paragraph 
(c)(1) of § 25.2518–1 in order to make a 
qualified disclaimer of the severable 
property. Severable property is prop-
erty which can be divided into separate 
parts each of which, after severance, 
maintains a complete and independent 
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existence. For example, a legatee of 
shares of corporate stock may accept 
some shares of the stock and make a 
qualified disclaimer of the remaining 
shares. 

(iii) Powers of appointment. A power of 
appointment with respect to property 
is treated as a separate interest in such 
property and such power of appoint-
ment with respect to all or an undi-
vided portion of such property may be 
disclaimed independently from any 
other interests separately created by 
the transferor in the property if the re-
quirements of section 2518(b) are met. 
See example (21) of paragraph (d) of 
this section. Further, a disclaimer of a 
power of appointment with respect to 
property is a qualified disclaimer only 
if any right to direct the beneficial en-
joyment of the property which is re-
tained by the disclaimant is limited by 
an ascertainable standard. See example 
(9) of paragraph (d) of this section. 

(iv) Nominal interest. A nominal inter-
est is an interest in property created 
by the transferor that— 

(A) Has an actuarial value (as deter-
mined under § 20.2031–7) of less than 5 
percent of the total value of the prop-
erty at the time of the taxable transfer 
creating the interest, 

(B) Prevents the merger under local 
law or two or more other interests cre-
ated by the transferor, and 

(C) Can be clearly shown from all the 
facts and circumstances to have been 
created primarily for the purpose of 
preventing the merger of such other in-
terests. 
Factors to be considered in deter-
mining whether an interest is created 
primarily for the purpose of preventing 
merger include (but are not limited to) 
the following: the relationship between 
the transferor and the interest holder; 
the age difference between the interest 
holder and the beneficiary whose inter-
ests would have merged; the interest 
holder’s state of health at the time of 
the taxable transfer; and, in the case of 
a contingent remainder, any other fac-
tors which indicate that the possibility 
of the interest vesting as a fee simple 
is so remote as to be negligible. 

(2) In trust. A disclaimer is not a 
qualified disclaimer under section 2518 
if the beneficiary disclaims income de-
rived from specific property trans-

ferred in trust while continuing to ac-
cept income derived from the remain-
ing properties in the same trust unless 
the disclaimer results in such property 
being removed from the trust and pass-
ing, without any direction on the part 
of the disclaimant, to persons other 
than the disclaimant or to the spouse 
of the decedent. Moreover, a disclaimer 
of both an income interest and a re-
mainder interest in specific trust as-
sets is not a qualified disclaimer if the 
beneficiary retains interests in other 
trust property unless, as a result of the 
disclaimer, such assets are removed 
from the trust and pass, without any 
direction on the part of the 
disclaimant, to persons other than the 
disclaimant or to the spouse of the de-
cedent. The disclaimer of an undivided 
portion of an interest in a trust may be 
a qualified disclaimer. See also para-
graph (b) of this section for rules relat-
ing to the disclaimer of an undivided 
portion of an interest in property. 

(b) Disclaimer of undivided portion. A 
disclaimer of an undivided portion of a 
separate interest in property which 
meets the other requirements of a 
qualified disclaimer under section 
2518(b) and the corresponding regula-
tions is a qualified disclaimer. An undi-
vided portion of a disclaimant’s sepa-
rate interest in property must consist 
of a fraction or percentage of each and 
every substantial interest or right 
owned by the disclaimant in such prop-
erty and must extend over the entire 
term of the disclaimant’s interest in 
such property and in other property 
into which such property is converted. 
A disclaimer of some specific rights 
while retaining other rights with re-
spect to an interest in the property is 
not a qualified disclaimer of an undi-
vided portion of the disclaimant’s in-
terest in property. Thus, for example, a 
disclaimer made by the devisee of a fee 
simple interest in Blackacre is not a 
qualified disclaimer if the disclaimant 
disclaims a remainder interest in 
Blackacre but retains a life estate. 

(c) Disclaimer of a pecuniary amount. A 
disclaimer of a specific pecuniary 
amount out of a pecuniary or nonpecu-
niary bequest or gift which satisfies 
the other requirements of a qualified 
disclaimer under section 2518 (b) and 
the corresponding regulations is a 
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qualified disclaimer provided that no 
income or other benefit of the dis-
claimed amount inures to the benefit 
of the disclaimant either prior to or 
subsequent to the disclaimer. Thus, fol-
lowing the disclaimer of a specific pe-
cuniary amount from a bequest or gift, 
the amount disclaimed and any income 
attributable to such amount must be 
segregated from the portion of the gift 
or bequest that was not disclaimed. 
Such a segregation of assets making up 
the disclaimer of a pecuniary amount 
must be made on the basis of the fair 
market value of the assets on the date 
of the disclaimer or on a basis that is 
fairly representative of value changes 

that may have occurred between the 
date of transfer and the date of the dis-
claimer. A pecuniary amount distrib-
uted to the disclaimant from the be-
quest or gift prior to the disclaimer 
shall be treated as a distribution of 
corpus from the bequest or gift. How-
ever, the acceptance of a distribution 
from the gift or bequest shall also be 
considered to be an acceptance of a 
proportionate amount of income 
earned by the bequest or gift. The pro-
portionate share of income considered 
to be accepted by the disclaimant shall 
be determined at the time of the dis-
claimer according to the following for-
mula: 

Total amount of distributions received by the
disclaimant out of the gift or bequest

Total value of the gift or bequest on the date
of transfer

Total amount of income earned by the
gift or bequest between date of
transfer and date of disclaimer

×

See examples (17), (18), and (19) in 
§ 25.2518–3(d) for illustrations of the 
rules set forth in this paragraph (c). 

(d) Examples. The provisions of this 
section may be illustrated by the fol-
lowing examples: 

Example (1). A, a resident of State Q, died 
on August 1, 1978. A’s will included specific 
bequests of 100 shares of stock in X corpora-
tion; 200 shares of stock in Y corporation; 500 
shares of stock in Z corporation; personal ef-
fects consisting of paintings, home fur-
nishings, jewelry, and silver, and a 500 acre 
farm consisting of a residence, various out-
buildings, and 500 head of cattle. The laws of 
State Q provide that a disclaimed interest 
passes in the same manner as if the dis-
claiming beneficiary had died immediately 
before the testator’s death. Pursuant to A’s 
will, B was to receive both the personal ef-
fects and the farm. C was to receive all the 
shares of stock in Corporation X and Y and 
D was to receive all the shares of stock in 
Corporation Z. B disclaimed 2 of the paint-
ings and all the jewelry, C disclaimed 50 
shares of Y corporation stock, and D dis-
claimed 100 shares of Z corporation stock. If 
the remaining requirements of section 
2518(b) and the corresponding regulations are 
met, each of these disclaimers is a qualified 
disclaimer for purposes of section 2518(a). 

Example (2). Assume the same facts as in 
example (1) except that D disclaimed the in-
come interest in the shares of Z corporation 
stock while retaining the remainder interest 

in such shares. D’s disclaimer is not a quali-
fied disclaimer. 

Example (3). Assume the same facts as in 
example (1) except that B disclaimed 300 
identified acres of the 500 acres. Assuming 
that B’s disclaimer meets the remaining re-
quirements of section 2518(b), it is a qualified 
disclaimer. 

Example (4). Assume the same facts as in 
example (1) except that A devised the income 
from the farm to B for life and the remainder 
interest to C. B disclaimed 40 percent of the 
income from the farm. Assuming that it 
meets the remaining requirements of section 
2518(b), B’s disclaimer of an undivided por-
tion of the income is a qualified disclaimer. 

Example (5). E died on September 13, 1978. 
Under the provisions of E’s will, E’s shares of 
stock in X, Y, and Z corporations were to be 
transferred to a trust. The trust provides 
that all income is to be distributed currently 
to F and G in equal parts until F attains the 
age of 45 years. At that time the corpus of 
the trust is to be divided equally between F 
and G. F disclaimed the income arising from 
the shares of X stock. G disclaimed 20 per-
cent of G’s interest in the trust. F’s dis-
claimer is not a qualified disclaimer because 
the X stock remains in the trust. If the re-
maining requirements of section 2518(b) are 
met, G’s disclaimer is a qualified disclaimer. 

Example (6). Assume the same facts as in 
example (5) except that F disclaimed both 
the income interest and the remainder inter-
est in the shares of X stock. F’s disclaimer 
results in the X stock being transferred out 
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of the trust to G without any direction on 
F’s part. F’s disclaimer is a qualified dis-
claimer under section 2518(b). 

Example (7). Assume the same facts as in 
example (5) except that F is only an income 
beneficiary of the trust. The X stock remains 
in the trust after F’s disclaimer of the in-
come arising from the shares of X stock. F’s 
disclaimer is not a qualified disclaimer 
under section 2518. 

Example (8). Assume the same facts as in 
example (5) except that F disclaimed the en-
tire income interest in the trust while re-
taining the interest F has in corpus. Alter-
natively, assume that G disclaimed G’s en-
tire corpus interest while retaining G’s in-
terest in the income from the trust. If the re-
maining requirements of section 2518(b) are 
met, either disclaimer will be a qualified dis-
claimer. 

Example (9). G creates an irrevocable trust 
on May 13, 1980, with H, I, and J as the in-
come beneficiaries. In addition, H, who is the 
trustee, holds the power to invade corpus for 
H’s health, maintenance, support and happi-
ness and a testamentary power of appoint-
ment over the corpus. In the absence of the 
exercise of the power of appointment, the 
property passes to I and J in equal shares. H 
disclaimed the power to invade corpus for 
H’s health, maintenance, support and happi-
ness. Because H retained the testamentary 
power to appoint the property in the corpus, 
H’s disclaimer is not a qualified disclaimer. 
If H also disclaimed the testamentary power 
of appointment, H’s disclaimer would have 
been a qualified disclaimer. 

Example (10). E creates an irrevocable trust 
on May 1, 1980, in which D is the income ben-
eficiary for life. Subject to the trustee’s dis-
cretion, E’s children, A, B, and C, have the 
right to receive corpus during D’s lifetime. 
The remainder passes to D if D survives A, B, 
C, and all their issue. D also holds an inter 
vivos power to appoint the trust corpus to A, 
B, and C. On September 1, 1980, D disclaimed 
the remainder interest. D’s disclaimer is not 
a qualified disclaimer because D retained the 
power to direct the use and enjoyment of 
corpus during D’s life. 

Example (11). Under H’s will, a trust is cre-
ated from which W is to receive all of the in-
come for life. The trustee has the power to 
invade the trust corpus for the support or 
maintenance of D during the life of W. The 
trust is to terminate at W’s death, at which 
time the trust property is to be distributed 
to D. D makes a timely disclaimer of the 
right to corpus during W’s lifetime, but does 
not disclaim the remainder interest. D’s dis-
claimer is a qualified disclaimer assuming 
the remaining requirements of section 2518 
are met. 

Example (12). Under the provisions of G’s 
will A received a life estate in a farm, and 
was the sole beneficiary of property in the 
residuary estate. The will also provided that 

the remainder interest in the farm pass to 
the residuary estate. Under local law A’s in-
terests merged to give A a fee simple in the 
farm. A made a timely disclaimer of the life 
estate. A’s disclaimer of a partial interest is 
not a qualified disclaimer under section 
2518(a). If A makes a disclaimer of the entire 
merged interest in the farm or an undivided 
portion of such merged interest then A 
would be making a qualified disclaimer as-
suming all the other requirements of section 
2518(b) are met. 

Example (13). A, a resident of State Z, dies 
on September 3, 1980. Under A’s will, 
Blackacre is devised to C for life, then to D 
for 1 month, remainder to C. Had A not cre-
ated D’s interest, State Z law would have 
merged C’s life estate and the remainder to 
C to create a fee simple interest in C. As-
sume that the actuarial value of D’s interest 
is less than 5 percent of the total value of 
Blackacre on the date of A’s death. Further 
assume that facts and circumstances (par-
ticularly the duration of D’s interest) clearly 
indicate that D’s interest was created pri-
marily for the purpose of preventing the 
merger of C’s two interests in Blackacre. D’s 
interest in Blackacre is a nominal interest 
and C’s two interests will, for purposes of 
making a qualified disclaimer, be considered 
to have merged. Thus, C cannot make a 
qualified disclaimer of his remainder while 
retaining the life estate. C can, however, 
make a qualified disclaimer of both of these 
interests entirely or an undivided portion of 
both. 

Example (14). A, a resident of State X, dies 
on October 12, 1978. Under A’s will, Blackacre 
was devised to B for life, then to C for life if 
C survives B, remainder to B’s estate. On the 
date of A’s death, B and C are both 8 year old 
grandchildren of A. In addition, C is in good 
health. The actual value of C’s interest is 
less than 5 percent of the total value of 
Blackacre on the date of A’s death. No facts 
are present which would indicate that the 
possibility of C’s contingent interest vesting 
is so remote as to be negligible. Had C’s con-
tingent life estate not been created, B’s life 
estate and remainder interests would have 
merged under local law to give B a fee simple 
interest in Blackacre. Although C’s interest 
prevents the merger of B’s two interests and 
has an actual value of less than 5 percent, 
C’s interest is not a nominal interest within 
the meaning of § 25.2518–3(a)(1)(iv) because 
the facts and circumstances do not clearly 
indicate that the interest was created pri-
marily for the purpose of preventing the 
merger of other interests in the property. 
Assuming all the other requirements of sec-
tion 2518(b) are met, B can make a qualified 
disclaimer of the remainder while retaining 
his life estate. 

Example (15). In 1981, A transfers $60,000 to 
a trust created for the benefit of B who was 
given the income interest for life and who 
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also has a testamentary nongeneral power of 
appointment over the corpus. A transfers an 
additional $25,000 to the trust on June 1, 1984. 
At that time the trust corpus (exclusive of 
the $25,000 transfer) has a fair market value 
of $75,000. On January 1, 1985, B disclaims the 
right to receive income attributable to 25 
percent of the corpus 

$25, ( )

$100, (

)

000 1984

000

1984

25%.
transfer

Fair mar
ket value of corpus
immediately after
the transfer

-
=

⎛

⎝

⎜
⎜
⎜
⎜
⎜
⎜
⎜

⎞

⎠

⎟
⎟
⎟
⎟
⎟
⎟
⎟

Assuming that no distributions were made to 
B attributable to the $25,000, B’s disclaimer 
is a qualified disclaimer for purposes of sec-
tion 2518(a) if all the remaining requirements 
of section 2518(b) are met. 

Example (16). Under the provisions of B’s 
will, A is left an outright cash legacy of 
$50,000 and has no other interest in B’s es-
tate. A timely disclaimer by A of any stated 
dollar amount is a qualified disclaimer under 
section 2518(a). 

Example (17). D bequeaths his brokerage ac-
count to E. The account consists of stocks 
and bonds and a cash amount earning inter-
est. The total value of the cash and assets in 
the account on the date of D’s death is 
$100,000. Four months after D’s death, E 
makes a withdrawal of cash from the ac-
count for personal use amounting to $40,000. 
Eight months after D’s death, E disclaims 
$60,000 of the account without specifying any 
particular assets or cash. The cumulative 
fair market value of the stocks and bonds in 
the account on the date of the disclaimer is 

equal to the value of such stocks and bonds 
on the date of D’s death. The income earned 
by the account between the date of D’s death 
and the date of E’s disclaimer was $20,000. 
The amount of income earned by the account 
that E accepted by withdrawing $40,000 from 
the account prior to the disclaimer is deter-
mined by applying the formula set forth in 
§ 25.2518–3(c) as follows: 

$40,

$100,
$20, $8,

000

000
000 000× =

E is considered to have accepted $8,000 of the 
income earned by the account. If (i) the 
$60,000 disclaimed by E and the $12,000 of in-
come earned prior to the disclaimer which is 
attributable to that amount are segregated 
from the $8,000 of income E is considered to 
have accepted, (ii) E does not accept any 
benefits of the $72,000 so segregated, and (iii) 
the other requirements of section 2518 (b) are 
met, then E’s disclaimer of $60,000 from the 
account is a qualified disclaimer. 

Example (18). A bequeathed his residuary 
estate to B. The residuary estate had a value 
of $1 million on the date of A’s death. Six 
months later, B disclaimed $200,000 out of 
this bequest. B received distributions of all 
the income from the entire estate during the 
period of administration. When the estate 
was distributed, B received the entire resid-
uary estate except for $200,000 in cash. B did 
not make a qualified disclaimer since he ac-
cepted the benefits of the $200,000 during the 
period of estate administration. 

Example (19). Assume the same facts as in 
example (18) except that no income was paid 
to B and the value of the residuary estate on 
the date of the disclaimer (including interest 
earned from date of death) was $1.5 million. 
In addition, as soon as B’s disclaimer was 
made, the executor of A’s estate set aside as-
sets worth $300,000 

$200,

$1, ,
$1,500,

000

000 000
000×⎛

⎝⎜
⎞
⎠⎟

and the interest earned after the disclaimer 
on that amount in a separate fund so that 
none of the income was paid to B. B’s dis-
claimer is a qualified disclaimer under sec-
tion 2518(a). 

Example (20). A bequeathed his residuary 
estate to B. B disclaims a fractional share of 
the residuary estate. Any disclaimed prop-
erty will pass to A’s surviving spouse, W. The 
numerator of the fraction disclaimed is the 
smallest amount which will allow A’s estate 
to pass free of Federal estate tax and the de-

nominator is the value of the residuary es-
tate. B’s disclaimer is a qualified disclaimer. 

Example (21). A created a trust on July 1, 
1979. The trust provides that all current in-
come is to be distributed equally between B 
and C for the life of B. B also is given a tes-
tamentary general power of appointment 
over the corpus. If the power is not exer-
cised, the corpus passes to C or C’s heirs. B 
disclaimed the testamentary power to ap-
point an undivided one-half of the trust cor-
pus. Assuming the remaining requirements 
of section 2518(b) are satisfied, B’s disclaimer 
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is a qualified disclaimer under section 
2518(a). 

[T.D. 8095, 51 FR 28375, Aug. 7, 1986; 51 FR 
31939, Sept. 8, 1986, as amended by T.D. 8540, 
59 FR 30103, June 10, 1994] 

ACTUARIAL TABLES APPLICABLE BEFORE 
MAY 1, 2009 

§ 25.2512–5A Valuation of annuities, 
unitrust interests, interests for life 
or term of years, and remainder or 
reversionary interests transferred 
before May 1, 2009. 

(a) Valuation of annuities, interests for 
life or term of years, and remainder or re-
versionary interests transferred before 
January 1, 1952. Except as otherwise 
provided in § 25.2512–5(b), if the transfer 
was made before January 1, 1952, the 
present value of annuities, life estates, 
terms of years, remainders, and rever-
sions is their present value determined 
under this section. If the valuation of 
the interest involved is dependent upon 
the continuation or termination of one 
or more lives or upon a term certain 
concurrent with one or more lives, the 
factor for the present value is com-
puted on the basis of interest at the 
rate of 4 percent a year, compounded 
annually, and life contingencies for 
each life involved from values that are 
based upon the ‘‘Actuaries’ or Com-
bined Experience Table of Mortality, as 
extended.’’ This table and many addi-
tional factors are described in former 
§ 86.19 (as contained in the 26 CFR part 
81 edition revised as of April 1, 1958). 
The present value of an interest meas-
ured by a term of years is computed on 
the basis of interest at the rate of 4 
percent a year. 

(b) Valuation of annuities, interests for 
life or term of years, and remainder or re-
versionary interests transferred after De-
cember 31, 1951, and before January 1, 
1971. Except as otherwise provided in 
§ 25.2512–5(b), the present value of annu-
ities, life estates, terms of years, re-
mainders, and reversions transferred 
after December 31, 1951, and before Jan-
uary 1, 1971, is the present value of 
such interests determined under this 
section. If the value of the interest in-
volved is dependent upon the continu-
ation or termination of one or more 
lives, the factor for the present value is 
computed on the basis of interest at 
the rate of 31⁄2 percent a year, com-

pounded annually, and life contin-
gencies for each life involved from U.S. 
Life Table 38. This table and many ac-
companying factors are set forth in 
former § 25.2512–5 (as contained in the 
26 CFR part 25 edition revised as of 
April 1, 1984). Special factors involving 
one and two lives may be found in or 
computed with the use of tables con-
tained in Internal Revenue Service 
Publication Number 11, ‘‘Actuarial 
Values for Estate and Gift Tax,’’ (Rev. 
5–59). This publication is no longer 
available for purchase from the Super-
intendent of Documents. However, it 
may be obtained by requesting a copy 
from: CC:DOM:CORP:T:R (IRS Publica-
tion 11), room 5228, Internal Revenue 
Service, POB 7604, Ben Franklin Sta-
tion, Washington, DC 20044. The 
present value of an interest measured 
by a term of years is computed on the 
basis of interest at the rate of 31⁄2 per-
cent a year. 

(c) Valuation of annuities, interests for 
life or term of years, and remainder or re-
versionary interests transferred after De-
cember 31, 1970, and before December 1, 
1983. Except as otherwise provided in 
§ 25.2512–5(b), the present value of annu-
ities, life estates, terms of years, re-
mainders, and reversions transferred 
after December 31, 1970, and before De-
cember 1, 1983, is the present value of 
such interests determined under this 
section. If the interest to be valued is 
dependent upon the continuation or 
termination of one or more lives or 
upon a term certain concurrent with 
one or more lives, the factor for the 
present value is computed on the basis 
of interest at the rate of 6 percent a 
year, compounded annually, and life 
contingencies determined for each 
male and female life involved, from the 
values that are set forth in Table LN. 
Table LN contains values that are 
taken from the life table for total 
males and the life table for total fe-
males appearing as Tables 2 and 3, re-
spectively, in United States Life Ta-
bles: 1959–61, published by the Depart-
ment of Health and Human Services, 
Public Health Service. Table LN and 
accompanying factors are set forth in 
former § 25.2512–9 (as contained in the 
26 CFR part 25 edition revised as of 
April 1, 1994). Special factors involving 
one and two lives may be found in or 
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