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this section, in computing the gross in-
come and qualifying income of a part-
nership for purposes of section
7704(c)(2) and this section, losses do not
enter into the computation.

(2) Certain positions that are marked to
market. Gain recognized with respect to
a position that is marked to market
(for example, under section 475(f), 1256,
1259, or 1296) shall not fail to be quali-
fying income solely because there is no
sale or disposition of the position.

(3) Certain items of ordinary income.
Gain recognized with respect to a cap-
ital asset shall not fail to be qualifying
income solely because it is character-
ized as ordinary income under section
475(f), 988, 12568, or 1296.

(4) Straddles. In computing the gross
income and qualifying income of a
partnership for purposes of section
7704(c)(2) and this section, a straddle
(as defined in section 1092(c)) shall be
treated as set forth in this paragraph
(b)(4). For purposes of the preceding
sentence, two or more straddles that
are part of a larger straddle shall be
treated as a single straddle. The
amount of the gain from any straddle
to be taken into account shall be com-
puted as follows:

(1) Straddles other than mixed straddle
accounts. With respect to each straddle
(whether or not a straddle during the
taxable year) other than a mixed strad-
dle account, the amount of gain taken
into account shall be the excess, if any,
of gain recognized during the taxable
year with respect to property that was
at any time a position in that straddle
over any loss recognized during the
taxable year with respect to property
that was at any time a position in that
straddle (including loss realized in an
earlier taxable year).

(i1) Mized straddle accounts. With re-
spect to each mixed straddle account
(as defined in §1.1092(b)-4T(b)), the
amount of gain taken into account
shall be the annual account gain for
that mixed straddle account, computed
pursuant to §1.1092(b)-4T(c)(2).

(5) Certain transactions similar to strad-
dles. In computing the gross income
and qualifying income of a partnership
for purposes of section 7704(c)(2) and
this section, related interests in prop-
erty (whether or not personal property
as defined in section 1092(d)(1)) that
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produce a substantial diminution of
the partnership’s risk of loss similar to
that of a straddle (as defined in section
1092(c)) shall be combined so that the
amount of gain taken into account by
the partnership in computing its gross
income shall be the excess, if any, of
gain recognized during the taxable year
with respect to such interests over any
loss recognized during the taxable year
with respect to such interests.

(6) Wash sale rule—(i) Gain not taken
into account. Solely for purposes of sec-
tion 7704(c)(2) and this section, if a
partnership recognizes gain in a sec-
tion 7704 wash sale transaction with re-
spect to one or more positions in either
a straddle (as defined in section 1092(c))
or an arrangement described in para-
graph (b)(5) of this section, then the
gain shall not be taken into account to
the extent of the amount of unrecog-
nized loss (as of the close of the taxable
year) in one or more offsetting posi-
tions of the straddle or arrangement
described in paragraph (b)(5) of this
section.

(ii) Section 7704 wash sale transaction.
For purposes of this paragraph (b)(6), a
section 7704 wash sale transaction is a
transaction in which—

(A) A partnership disposes of one or
more positions of a straddle (as defined
in section 1092(c)) or one or more re-
lated positions described in paragraph
(b)(b) of this section; and

(B) The partnership acquires a sub-
stantially similar position or positions
within a period beginning 30 days be-
fore the date of the disposition and
ending 30 days after such date.

(c) Effective date. This section applies
to taxable years of a partnership begin-
ning on or after December 17, 1998.
However, a partnership may apply this
section in its entirety for all of the
partnership’s open taxable years begin-
ning after any earlier date selected by
the partnership.

[T.D. 8799, 63 FR 69553, Dec. 17, 1998]
§§1.7872-1—1.7872-4 [Reserved]

§1.7872-5 Exempted loans.

(a) In general—(1) General rule. Except
as provided in paragraph (a)(2) of this
section, notwithstanding any other
provision of section 7872 and the regu-
lations under that section, section 7872
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does not apply to the loans listed in
paragraph (b) of this section because
the interest arrangements do not have
a significant effect on the Federal tax
liability of the borrower or the lender.

(2) No exemption for tax avoidance
loans. If a taxpayer structures a trans-
action to be a loan described in para-
graph (b) of this section and one of the
principal purposes of so structuring the
transaction is the avoidance of Federal
tax, then the transaction will be re-
characterized as a tax avoidance loan
as defined in section 7872(c)(1)(D).

(b) List of exemptions. Except as pro-
vided in paragraph (a) of this section,
the following transactions are exempt
from section 7872:

(1) through (15) [Reserved] For fur-
ther guidance, see §1.7872-5T(b)(1)
through (15).

(16) An exchange facilitator loan
(within the meaning of §1.468B-6(c)(1))
if the amount of the exchange funds (as
defined in §1.468B-6(b)(2)) treated as
loaned does not exceed $2,000,000 and
the duration of the loan is 6 months or
less. The Commissioner may increase
this $2,000,000 loan exemption amount
in published guidance of general appli-
cability, see §601.601(d)(2) of this chap-
ter.

(c) [Reserved] For further guidance,
see §1.7872-5T'(c).

(d) Effective/applicability date. This
section applies to exchange facilitator
loans issued on or after October 8, 2008.

[T.D. 9413, 73 FR 39622, July 10, 2008]

§1.7872-5T Exempted loans

porary).

(a) In general—(1) General rule. Except
as provided in paragraph (a)(2) of this
section, notwithstanding any other
provision of section 7872 and the regu-
lations thereunder, section 7872 does
not apply to the loans listed in para-
graph (b) of this section because the in-
terest arrangements do not have a sig-
nificant effect on the Federal tax 1li-
ability of the borrower or the lender.

(2) No exemption for tax avoidance
loans. If a taxpayer structures a trans-
action to be a loan described in para-
graph (b) of this section and one of the
principal purposes of so structuring the
transaction is the avoidance of Federal
tax, then the transaction will be re-
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characterized as a tax avoidance loan
as defined in section 7872 (¢)(1)(D).

(b) List of exemptions. Except as pro-
vided in paragraph (a) of this section,
the following transactions are exempt
from section 7872:

(1) Loans which are made available
by the lender to the general public on
the same terms and conditions and
which are consistent with the lender’s
customary business practice;

(2) Accounts or withdrawable shares
with a bank (as defined in section 581),
or an institution to which section 591
applies, or a credit union, made in the
ordinary course of its business;

(3) Acquisitions of publicly traded
debt obligations for an amount equal
to the public trading price at the time
of acquisition;

(4) Loans made by a life insurance
company (as defined in section 816 (a)),
in the ordinary course of its business,
to an insured, under a loan right con-
tained in a life insurance policy and in
which the cash surrender values are
used as collateral for the loans;

(6) Loans subsidized by the Federal,
State (including the District of Colum-
bia), or Municipal government (or any
agency or instrumentality thereof),
and which are made available under a
program of general application to the
public;

(6) Employee-relocation loans that
meet the requirements of paragraph
(c)(1) of this section;

(7) Obligations the interest on which
is excluded from gross income under
section 103;

(8) Obligations of the United States
government;

(9) Gift loans to a charitable organi-
zation (described in section 170(c)), but
only if at no time during the taxable
year will the aggregate outstanding
amount of gift loans by the lender to
that organization exceed $250,000. Char-
itable organizations which are effec-
tively controlled, within the meaning
of §1.482-1(a)(1), by the same person or
persons shall be considered one chari-
table organization for purposes of this
limitation.

(10) Loans made to or from a foreign
person that meet the requirements of
paragraph (c¢)(2) of this section;

(11) Loans made by a private founda-
tion or other organization described in
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