§ 900.114

25 CFR Ch. V (4–1–10 Edition)

(f) Planning services means activities
undertaken to support agency and/or
Congressional funding of a construction project. Planning services may include performing a needs assessment,
completing and/or verifying master
plans, developing justification documents, conducting pre-design site investigations, developing budget cost
estimates, conducting feasibility studies as needed and completion of approved justification documents and a
program of requirements (POR) for the
project.
(g) Program of Requirements (POR) is a
planning document developed during
the planning phase for an individual
project. It provides background about
the project; site information; programmatic needs; and, for facilities
projects, a detailed room-by-room listing of spaces, including net and gross
sizes, finish materials to be used, furnishings and equipment, and other information and design criteria on which
to base the construction project documents.
(h) Scope of work means the description of the work to be provided through
a contract issued under this subpart
and the methods and processes to be
used to accomplish that work. A scope
of work is typically developed based on
criteria provided in a POR during the
design phase, and project construction
documents (plans and specifications)
during the construction phase.
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§ 900.114 Why is there a separate subpart in these regulations for construction contracts and grants?
There is a separate subpart because
the Act differentiates between construction contracts and the model
agreement in section 108 of the Act
which is required for contracting other
activities. Construction contracts are
separately defined in the Act and are
subject to a separate proposal and review process.
§ 900.115 How do self-determination
construction contracts relate to ordinary Federal procurement contracts?
(a) A self-determination construction
contract is a government-to-government agreement that transfers control
of the construction project, including

administrative functions, to the contracting Indian tribe or tribal organization to facilitate effective and meaningful participation by the Indian tribe
or tribal organization in planning, conducting, and administering the construction project, and so that the construction project is responsive to the
true needs of the Indian community.
The Secretary’s role in the conduct of
a contracted construction project is
limited to the Secretary’s responsibilities set out in § 900.131.
(b) Self-determination construction
contracts are not traditional ‘‘procurement’’ contracts.
(1) With respect to a construction
contract (or a subcontract of such a
construction contract), the provisions
of the Office of Federal Procurement
Policy Act (41 U.S.C. 401 et seq.) and
the regulations promulgated under
that Act, shall apply to a construction
contract or subcontract only to the extent that application of the provision
is:
(i) Necessary to ensure that the contract may be carried out in a satisfactory manner;
(ii) Directly related to the construction activity; and
(iii) Not inconsistent with the Act.
(2) A list of the Federal requirements
that meet the requirements of this
paragraph shall be included in an attachment to the contract under negotiations between the Secretary and the
Indian tribe or tribal organization.
(3) Except as provided in paragraph
(b)(2) of this section, no Federal law
listed in section 105(3)(C)(ii) of the Act
or any other provision of Federal law
(including an Executive order) relating
to acquisition by the Federal government shall apply to a construction contract that an Indian tribe or tribal organization enters into under this Act,
unless expressly provided in the law.
(c) Provisions of a construction contract under this subpart shall be liberally construed in favor of the contracting Indian tribe or tribal organization.
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