AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Office of Assistant Secretary for Housing, HUD

(c) If such defaults as defined in para-
graphs (a) and (b) of this section con-
tinue for a period of 30 days the mort-
gagee shall be entitled to receive the
benefits of the insurance hereinafter
provided.

(d) For the purposes of this section
the date of default shall be considered
as:

(1) The date of the first uncorrected
failure to perform a covenant or obli-
gation; or

(2) The date of the first failure to
make a monthly payment which subse-
quent payments by the mortgagor are
insufficient to cover when applied to
the overdue monthly payments in the
order in which they became due.

§207.256 Notice.

(a) If the default as defined in §207.255
is not cured within the 30 days grace
period, the mortgagee must, within 30
days thereafter, notify the Commis-
sioner of such default, in the manner
prescribed in 24 CFR part 200, subpart
B.

(b) Notwithstanding §207.255(a)(2),
the mortgagee must give notice to the
Commissioner, in the manner pre-
scribed in 24 CFR part 200, subpart B, of
the failure of the mortgagor to comply
with such covenant, regardless of the
fact the mortgagee may not have elect-
ed to accelerate the debt.

[64 FR 4769, Jan. 29, 1999]

§207.256a Reinstatement of defaulted
mortgage.

If, after default and prior to the com-
pletion of foreclosure proceedings, the
mortgagor cures the default, the insur-
ance shall continue as if a default had
not occurred, provided the mortgagee
gives notice of reinstatement to the
Commissioner, in the manner pre-
scribed in 24 CFR part 200, subpart B.

[64 FR 4770, Jan. 29, 1999]

§207.256b Modification of mortgage
terms.

(a) The mortgagor and the mortgagee
may, with the approval of the Commis-
sioner, enter into an agreement which
extends the time for curing a default
under the mortgage or modifies the
payment terms of the mortgage.

§207.258

(b) The Commissioner’s approval of
the type of agreement specified in
paragraph (a) of this section shall not
be given unless the mortgagor agrees
in writing that, during such period as
payments to the mortgagee are less
than the amounts required under the
terms of the original mortgage, it will
hold in trust for disposition as directed
by the Commissioner all rents or other
funds derived from the property which
are not required to meet actual and
necessary expenses arising in connec-
tion with the operation of such prop-
erty, including amortization charges
under the mortgage.

(c) The Commissioner may exempt a
mortgagor from the requirement of
paragraph (b) of this section in any
case where the Commissioner deter-
mines that such exemption does not
jeopardize the interests of the United
States.

§207.257 Commissioner’s right to re-
quire acceleration.

Upon receipt of notice of violation of
a convenant, as provided for in
§207.256(b), or otherwise being ap-
praised thereof, the Commissioner re-
serves the right to require the mort-
gagee to accelerate payment of the
outstanding principal balance due in
order to protect the interests of the
Federal Housing Commissioner.

§207.258 Insurance claim
ments.

(a) Alternative election by mortgagee.
When the mortgagee becomes eligible
to receive mortgage insurance benefits
pursuant to §207.255(c), it must, within
45 days thereafter, give the Commis-
sioner notice, in the manner prescribed
in 24 CFR part 200, subpart B, of its in-
tention to file an insurance claim and
of its election either to assign the
mortgage to the Commissioner, as pro-
vided in paragraph (b) of this section,
or to acquire and convey title to the
Commissioner, as provided in para-
graph (c) of this section.

(b) Assignment of mortgage to Commis-
sioner. If the mortgagee elects to assign
the mortgage to the Commissioner, it
shall, at any time within 30 days after
the date of the notice of the election,
file its application for insurance bene-
fits and assign to the Commissioner, in

require-
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such manner as the Commissioner may
require, the credit instrument(s) and
the realty and chattel security instru-
ments. The Commissioner may extend
this 30-day period by written notice
that a partial payment of insurance
claim under §207.258b is being consid-
ered. The extension shall be for such
term, not to exceed 60 days, as the
Commissioner prescribes; however, the
Commissioner’s consideration of a par-
tial payment of claim, or the Commis-
sioner’s request that a mortgagee ac-
cept partial payment of a claim in ac-
cordance with §207.258b, shall in no way
prejudice the morgagee’s right to file
its application for full insurance bene-
fits within either the 30-day period or
any extension prescribed by the Com-
missioner. The following requirements
shall also be met by the morgagee:

(1) Notice of assignment. On the date
the assignment of the mortgage is filed
for record, the mortgagee must notify
the Commissioner, in the manner pre-
scribed in 24 CFR part 200, subpart B, of
such assignment, and must also notify
the FHA Comptroller by telegram of
such recordation.

(2) Warranty of mortgagee. The assign-
ment shall be made without recourse
or warranty, except that the mort-
gagee shall warrant that:

(i) No act or omission of the mort-
gagee has impaired the validity and
priority of the mortgage.

(ii) The mortgage is prior to all me-
chanics’ and materialmen’s liens filed
on record subsequent to the recording
of the mortgage, regardless of whether
such liens attached prior to the record-
ing date.

(iii) The mortgage is prior to all liens
and encumbrances which may have at-
tached or defects which may have aris-
en subsequent to the recording of the
mortgage, except such liens or other
matters as may be approved by the
Commissioner.

(iv) The amount stated in the instru-
ment of assignment is actually due
under the mortgage and there are no
offsets or counterclaims against such
amount.

(v) The mortgagee has a good right to
assign the mortgage.

(3) Chattel lien warranty. In assigning
its security interest in chattels, includ-
ing materials, located on the premises

24 CFR Ch. Il (4-1-10 Edition)

covered by the mortgage, or its secu-
rity interest in building components
stored either on-site or off-site at the
time of the assignment, the mortgagee
shall warrant that:

(i) No act or omission of the mort-
gagee has impaired the validity or pri-
ority of the lien created by the chattel
security instruments; and

(ii) The mortgagee has a good right
to assign the security instruments; and

(iii) The chattel security instruments
are a first lien on the items covered by
the instruments except for such other
liens or encumbrances as may be ap-
proved by the Commissioner.

(4) Items delivered by mortgagee. The
mortgagee shall deliver to the Commis-
sioner, within 45 days after the assign-
ment is filed for record, the items enu-
merated below:

(i) An assignment of all claims of the
mortgagee against the mortgagor or
others arising out of the mortgage
transaction.

(ii) All policies of title or other in-
surance or surety bonds or other guar-
anties, and any and all claims there-
under, including evidence satisfactory
to the Commissioner that the effective
date of the original title coverage has
been extended to include the assign-
ment of the mortgage to the Commis-
sioner.

(iii) All records, ledger cards, docu-
ments, books, papers, and accounts re-
lating to the mortgage transaction.

(iv) All property of the mortgagor
held by the mortgagee or to which it is
entitled (other than the cash items
which are to be retained by the mort-
gagee) pursuant to paragraph (b)(5) of
this section.

(v) Any additional information or
data which the Commissioner may re-
quire.

(5) Disposition of cash items. The fol-
lowing cash items shall either be re-
tained by the mortgagee or delivered to
the Commissioner in accordance with
instructions to be issued by the Com-
missioner at the time the insurance
claim is filed:

(i) Any balance of the mortgage loan
not advanced to the mortgagor.

(ii) Any cash held by the mortgagee
or its agents or to which it is entitled,
including deposits made for the ac-
count of the mortgagor, and which
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have not been applied in reduction of
the principal of the mortgage indebted-
ness.

(iii) All funds held by the mortgagee
for the account of the mortgagor re-
ceived pursuant to any other agree-
ment.

(iv) The amount of any undrawn bal-
ance under a letter of credit used in
lieu of a cash deposit.

(c) Conveyance of title to Commissioner.
If the mortgagee elects to acquire and
convey title to the Commissioner, the
following requirements shall be met:

(1) Alternative actions by mortgagee. At
any time within a period of 30 days
after the date of the notice of such
election, the mortgagee shall take one
of the alternative actions in paragraph
(c) (2) or (3) of this section.

(2) Foreclosure of mortgage. The mort-
gagee may elect to commence fore-
closure proceedings. If the laws of the
State where the property is located do
not permit institution of foreclosure
within such 30-day period, foreclosure
shall be commenced not less than 30
days after such action can be taken.
Under such proceedings, the mortgagee
shall take one of the following actions:

(i) Obtain possession of the mort-
gaged property and the income there-
from through the voluntary surrender
thereof by the mortgagor.

(i1) Institute and prosecute with rea-
sonable diligence, proceedings for the
appointment of a receiver to manage
the mortgaged property and collect in-
come therefrom.

(iii) Proceed to exercise such other
rights and remedies as may be avail-
able to it for the protection and preser-
vation of the mortgaged property and
to obtain the income therefrom under
the mortgage and the law of the par-
ticular jurisdiction.

(iv) With the prior approval of the
Commissioner, exercise the power of
sale under a deed of trust.

(3) Acquisition of title and possession.
The mortgagee, with the approval of
the Commissioner, may elect to ac-
quire possession of, and title to, the
mortgaged property by means other
than foreclosure. With the prior ap-
proval of the Commissioner, title may
be transferred directly to the Commis-
sioner.

§207.258

(4) Notice of foreclosure. The mort-
gagee shall given written notice to the
Commissioner within 30 days after the
institution of foreclosure proceedings
and shall exercise reasonable diligence
in prosecuting such proceedings to
completion. Any developments which
might delay the consummation of such
proceedings shall be promptly reported
to the Commissioner.

(5) Transfer by mortgagee. After ac-
quiring title to and possession of the
property, the mortgagee shall (within
30 days of such acquisition) transfer
title and possession of the property to
the Commissioner. The transfer shall
be made in such manner as the Com-
missioner may require. On the date the
deed is filed for record, the mortgagee
shall notify the Commissioner on a
form prescribed by him of the filing of
such conveyance, and shall also notify
the FHA Assistant Commissioner-
Comptroller by telegram of such rec-
ordation.

(6) Filing of deed and application. The
mortgagee shall file its application for
insurance benefits at the time of filing
for record of the deed conveying the
property to the Commissioner.

(T) Deed covenants and documents. The
deed conveying the property to the
Commissioner shall contain covenants
satisfactory to the Commissioner. The
original deed shall be forwarded to the
Commissioner as soon as received from
the recording authority. The following
documents shall be forwarded with the
deed:

(i) A bill of sale covering any per-
sonal property to which the mortgagee
is entitled by reason of the mortgage
transaction or by the acceptance of a
deed in lieu of foreclosure.

(ii) An assignment of all claims of
the mortgagee against the mortgagor
or others arising out of the mortgage
transaction and out of the foreclosure
proceedings or other means by which
the property was acquired.

(iii) An assignment of any claims on
account of title insurance and fire or
other hazard insurance, except claims
which have been released with the
prior approval of the Commissioner.

(8) Title evidence. Evidence of title,
satisfactory to the Commissioner and
meeting the requirements of §207.258a
shall be furnished to the Commissioner
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(without expense to him) within 45
days of the filing for record of the deed
conveying the property to him.

(9) Disposition of cash items. The provi-
sions of paragraph (b)(4) of this section,
relating to the retention or delivery of
cash items, shall be applicable to cases
involving the conveyance of property
to the Commissioner.

(Information collection requirements in
paragraph (b) were approved by the Office of
Management and Budget under control num-
ber 2535-0061)

[36 FR 24537, Dec. 22, 1971, as amended at 44
FR 8195, Feb. 8, 1979; 50 FR 38786, Sept. 25,
1985; 51 FR 27838, Aug. 4, 1986; 64 FR 4770, Jan.
29, 1999]

§207.258a Title requirements.

(a) Form of title evidence. The title
evidence submitted with a conveyance
of the property to the Commissioner
shall be in the form of an owner’s pol-
icy of title insurance, except that, if an
abstract and attorney’s opinion were
accepted by the Commissioner at the
time of insurance, the title evidence
may be in such form. The title evidence
shall be effective on or after the date of
the recording of the conveyance to the
Commissioner.

(b) Content of title evidence. To be sat-
isfactory to the Commissioner, the
title evidence covering the property
conveyed to him shall show the same
title vested in the Commissioner as
was vested in the mortgagor as of the
date of the mortgage was filed for
record, with the exception of such liens
or other matters affecting the title as
may be approved by the Commissioner.

§207.258b Partial payment of claim.

(a) Whenever the Commissioner re-
ceives notice under §207.258 of a mort-
gagee’s intention to file an insurance
claim and to assign the mortgage to
the Commissioner, the Commissioner
may request the mortgagee, in lieu of
assignment, to accept partial payment
of the claim under the mortgage insur-
ance contract and to recast the mort-
gage, under such terms and conditions
as the Commissioner may determine.

(b) The Commissioner may request
the mortgagee to participate in a par-
tial payment of claim in lieu of assign-
ment only after a determination that
partial payment would be less costy to

24 CFR Ch. Il (4-1-10 Edition)

the Federal government than other
reasonable alternatives for maintain-
ing the low- and moderate-income
character of the project. This deter-
mination shall be based upon the find-
ings listed below and such other find-
ings as the Commissioner deems appro-
priate:

(1) The mortgagee is entitled, under
§207.255, to assign the mortgage in ex-
change for the payment of insurance
benefits;

(2) The relief resulting from partial
payment, when considered with other
resources available to the project,
would be sufficient to restore the fi-
nancial viability of the project;

(3) The project is, or can at reason-
able cost be made, structurally sound;

(4) The management of the project is
satisfactory to the Commissioner; and

(56) The default under the insured
mortgage was beyond the control of
the mortgagor.

(c) Partial payment of a claim under
this section shall be made only when:

(1) The project is, or potentially
could serve as, a low- and moderate-in-
come housing resource;

(2) The property covered by the mort-
gage is free and clear of all liens other
than the insured first mortgage and
such other liens as the Commissioner
may have approved;

(3) The mortgagee has voluntarily
agreed to accept partial payment of the
insurance claim under the mortgage in-
surance contract and to recast the re-
maining mortgage amount under terms
and conditions prescribed by the Com-
missioner; and

(4) The mortgagor has agreed to
repay to the Commissioner an amount
equal to the partial payment, with the
obligation secured by a second mort-
gage on the project containing terms
and conditions prescribed by the Com-
missioner. The terms of the second
mortgage will be determined on a case-
by-case basis to assure that the esti-
mated project income will be sufficient
to cover estimated operating expenses
and debt service on the recast insured
mortgage. The Commissioner may pro-
vide for postponed amortization of the
second mortgage.

(d) Payment of insurance benefits
under this section shall be in cash. The
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