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in any way with the ALJ on any matter at issue in a case, unless on notice
and opportunity for all parties to participate. This provision does not prohibit a person or party from inquiring
about the status of a case or asking
routine questions concerning administrative functions or procedures.

erowe on DSK5CLS3C1PROD with CFR

§ 26.34

Sanctions.

(a) The ALJ may sanction a person,
including any party or representative,
for failing to comply with an order,
rule, or procedure governing the proceeding; failing to prosecute or defend
an action; or engaging in other misconduct that interferes with the
speedy, orderly, or fair conduct of the
hearing.
(b) Any sanction, including, but not
limited to, those listed in paragraphs
(c), (d), and (e) of this section, shall
reasonably relate to the severity and
nature of the failure or misconduct.
(c) When a party fails to comply with
an order, including an order compelling
discovery, the ALJ may impose an appropriate sanction for such noncompliance, including, but not limited to, the
following:
(1) Drawing an inference in favor of
the requesting party with regard to the
information sought;
(2) In the case of requests for admission, deeming any matter about which
an admission is requested to be admitted;
(3) Prohibiting the party failing to
comply with the order from introducing evidence concerning, or otherwise relying upon, testimony relating
to the information sought; or
(4) Striking any part of the pleadings
or other submissions of the party failing to comply with the order.
(d) If a party fails to prosecute or defend an action brought under subpart B
of this part, the ALJ may dismiss the
action or may issue a decision against
the
non-prosecuting
or
defending
party. Such decision of the ALJ shall
constitute final agency action and
shall not be appealable to the Secretary under § 26.52 of this part.
(e) The ALJ may refuse to consider
any motion, request, response, brief, or
other document that is not filed in a
timely fashion.

§ 26.35 Disqualification of ALJ.
(a) An ALJ in a particular case may
disqualify himself or herself.
(b) A party may file with the ALJ a
motion for the ALJ’s disqualification.
The motion shall be accompanied by an
affidavit alleging the grounds for disqualification.
(c) Upon the filing of a motion and
affidavit, the ALJ shall proceed no further in the case until the matter of disqualification is resolved.
(d) If the ALJ does not withdraw
from the proceedings, a written statement of his or her reasons for electing
not to withdraw shall be incorporated
into the record and the hearing shall
proceed.
PARTIES
§ 26.36 Parties to the hearing.
(a) General. The parties to the hearing shall be the respondent and HUD.
(b) Rights of parties. Except as otherwise limited by subpart B of this part,
all parties may:
(1) Be accompanied, represented, and
advised by a representative;
(2) Participate in any conference held
by the ALJ;
(3) Conduct discovery;
(4) Agree to stipulations of fact or
law, which shall be made part of the
record;
(5) Present evidence relevant to the
issues at the hearing;
(6) Present and cross-examine witnesses;
(7) Present oral arguments at the
hearing as permitted by the ALJ; and
(8) Submit written briefs and proposed findings of fact and conclusions
of law after the hearing, as permitted
by the ALJ.
§ 26.37 Separation of functions.
No officer, employee, or agent of the
Federal Government engaged in the
performance of investigative, conciliatory, or prosecutorial functions in connection with the proceeding shall, in
that proceeding or any factually related proceeding under subpart B of
this part, participate or advise in the
decision of the Administrative Law
Judge, except as a witness or counsel
during the proceeding, or in its appellate review.
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