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(3) Compliance with any other safe
harbor recognized by HUD in the future
and announced in the FEDERAL REGISTER will also suffice to satisfy the requirements of paragraph (c)(3) of this
section.
(f) Compliance with a duly enacted
law of a State or unit of general local
government that includes the requirements of paragraphs (a) and (c) of this
section satisfies the requirements of
paragraphs (a) and (c) of this section.
(g)(1) It is the policy of HUD to encourage States and units of general
local government to include, in their
existing procedures for the review and
approval of newly constructed covered
multifamily dwellings, determinations
as to whether the design and construction of such dwellings are consistent
with paragraphs (a) and (c) of this section.
(2) A State or unit of general local
government may review and approve
newly constructed multifamily dwellings for the purpose of making determinations as to whether the requirements of paragraphs (a) and (c) of this
section are met.
(h) Determinations of compliance or
noncompliance by a State or a unit of
general local government under paragraph (f) or (g) of this section are not
conclusive in enforcement proceedings
under the Fair Housing Amendments
Act.
(i) This subpart does not invalidate
or limit any law of a State or political
subdivision of a State that requires
dwellings to be designed and constructed in a manner that affords
handicapped persons greater access
than is required by this subpart.
[54 FR 3283, Jan. 23, 1989, as amended at 56
FR 11665, Mar. 20, 1991; 73 FR 63616, Oct. 24,
2008]
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§ 100.300

Purpose.

The purpose of this subpart is to effectuate the exemption in the Fair
Housing Amendments Act of 1988 that
relates to housing for older persons.

§ 100.303

§ 100.301

Exemption.

(a) The provisions regarding familial
status in this part do not apply to
housing which satisfies the requirements of §§ 100.302, 100.303 or § 100.304.
(b) Nothing in this part limits the applicability of any reasonable local,
State, or Federal restrictions regarding
the maximum number of occupants
permitted to occupy a dwelling.
§ 100.302 State and Federal
housing programs.

The provisions regarding familial
status in this part shall not apply to
housing provided under any Federal or
State program that the Secretary determines is specifically designed and
operated to assist elderly persons, as
defined in the State or Federal program.
§ 100.303

62 or over housing.

(a) The provisions regarding familial
status in this part shall not apply to
housing intended for, and solely occupied by, persons 62 years of age or
older. Housing satisfies the requirements of this section even though:
(1) There are persons residing in such
housing on September 13, 1988 who are
under 62 years of age, provided that all
new occupants are persons 62 years of
age or older;
(2) There are unoccupied units, provided that such units are reserved for
occupancy by persons 62 years of age or
over;
(3) There are units occupied by employees of the housing (and family
members residing in the same unit)
who are under 62 years of age provided
they perform substantial duties directly related to the management or
maintenance of the housing.
(b) The following examples illustrate
the application of paragraph (a) of this
section:
Example (1): John and Mary apply for housing at the Vista Heights apartment complex
which is an elderly housing complex operated for persons 62 years of age or older.
John is 62 years of age. Mary is 59 years of
age. If Vista Heights wishes to retain its ‘‘62
or over’’ exemption it must refuse to rent to
John and Mary because Mary is under 62
years of age. However, if Vista Heights does
rent to John and Mary, it might qualify for
the ‘‘55 or over’’ exemption in § 100.304.
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§ 100.304

24 CFR Subtitle B, Ch. I (4–1–10 Edition)

Example (2): The Blueberry Hill retirement
community has 100 dwelling units. On September 13, 1988, 15 units were vacant and 35
units were occupied with at least one person
who is under 62 years of age. The remaining
50 units were occupied by persons who were
all 62 years of age or older. Blueberry Hill
can qualify for the ‘‘62 or over’’ exemption as
long as all units that were occupied after
September 13, 1988 are occupied by persons
who were 62 years of age or older. The people
under 62 in the 35 units previously described
need not be required to leave for Blueberry
Hill to qualify for the ‘‘62 or over’’ exemption.

§ 100.305 80 percent occupancy.
(a) In order for a housing facility or
community to qualify as housing for
older persons under § 100.304, at least 80
percent of its occupied units must be
occupied by at least one person 55
years of age or older.
(b) For purposes of this subpart, occupied unit means:
(1) A dwelling unit that is actually
occupied by one or more persons on the
date that the exemption is claimed; or
(2) A temporarily vacant unit, if the
primary occupant has resided in the
unit during the past year and intends
to return on a periodic basis.
(c) For purposes of this subpart, occupied by at least one person 55 years of age
or older means that on the date the exemption for housing designed for persons who are 55 years of age or older is
claimed:
(1) At least one occupant of the
dwelling unit is 55 years of age or
older; or
(2) If the dwelling unit is temporarily
vacant, at least one of the occupants
immediately prior to the date on which
the unit was temporarily vacated was
55 years of age or older.
(d) Newly constructed housing for
first occupancy after March 12, 1989
need not comply with the requirements
of this section until at least 25 percent
of the units are occupied. For purposes
of this section, newly constructed
housing includes a facility or community that has been wholly unoccupied
for at least 90 days prior to re-occupancy due to renovation or rehabilitation.
(e) Housing satisfies the requirements of this section even though:
(1) On September 13, 1988, under 80
percent of the occupied units in the
housing facility or community were occupied by at least one person 55 years
of age or older, provided that at least
80 percent of the units occupied by new
occupants after September 13, 1988 are
occupied by at least one person 55
years of age or older.
(2) There are unoccupied units, provided that at least 80 percent of the occupied units are occupied by at least
one person 55 years of age or older.
(3) There are units occupied by employees of the housing facility or community (and family members residing

erowe on DSK5CLS3C1PROD with CFR

§ 100.304 Housing for persons who are
55 years of age or older.
(a) The provisions regarding familial
status in this part shall not apply to
housing intended and operated for persons 55 years of age or older. Housing
qualifies for this exemption if:
(1) The alleged violation occurred before December 28, 1995 and the housing
community or facility complied with
the HUD regulations in effect at the
time of the alleged violation; or
(2) The alleged violation occurred on
or after December 28, 1995 and the
housing community or facility complies with:
(i) Section 807(b)(2)(C) (42 U.S.C.
3607(b)) of the Fair Housing Act as
amended; and
(ii) 24 CFR 100.305, 100.306, and 100.307.
(b) For purposes of this subpart,
housing facility or community means any
dwelling or group of dwelling units
governed by a common set of rules,
regulations or restrictions. A portion
or portions of a single building shall
not constitute a housing facility or
community. Examples of a housing facility or community include, but are
not limited to:
(1) A condominium association;
(2) A cooperative;
(3) A property governed by a homeowners’ or resident association;
(4) A municipally zoned area;
(5) A leased property under common
private ownership;
(6) A mobile home park; and
(7) A manufactured housing community.
(c) For purposes of this subpart, older
person means a person 55 years of age
or older.
[64 FR 16329, Apr. 2, 1999]
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