Department of State
§ 40.69

§ 40.92
§§ 40.83–40.89

[Reserved]

Subpart J—Aliens Previously
Removed

Subpart H—Documentation
Requirements
§ 40.71 Documentation
for immigrants.

requirements

INA 212(a)(7)(A) is not applicable at
the time of visa application. (For waiver of documentary requirements for
immigrants see 22 CFR 42.1 and 42.2.)
§ 40.72 Documentation
for nonimmigrants.

requirements

A passport which is valid indefinitely
for the return of the bearer to the
country whose government issued such
passport shall be deemed to have the
required minimum period of validity as
specified in INA 212(a)(7)(B).
§§ 40.73–40.79

[Reserved]

Subpart I—Ineligible for
Citizenship.
§ 40.81

Ineligible for citizenship.

An alien will be ineligible to receive
an
immigrant
visa
under
INA
212(a)(8)(A) if the alien is ineligible for
citizenship, including as provided in
INA 314 or 315.
[64 FR 55418, Oct. 13, 1999]

§ 40.82 Alien who departed the United
States to avoid service in the armed
forces.
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[Reserved]

(a) Applicability to immigrants. INA
212(a)(8)(A) applies to immigrant visa
applicants who have departed from or
remained outside the United States between September 8, 1939 and September
24, 1978, to avoid or evade training or
service in the United States Armed
Forces.
(b) Applicability to nonimmigrants. INA
212(a)(8)(B) applies to nonimmigrant
visa applicants who have departed from
or remained outside the United States
between September 8, 1939 and September 24, 1978 to avoid or evade training or service in the U.S. Armed Forces
except an alien who held nonimmigrant
status at the time of such departure.

SOURCE: 61 FR 59184, Nov. 21, 1996, unless
otherwise noted.

§ 40.91 Certain aliens previously removed.
(a) 5-year bar. An alien who has been
found inadmissible, whether as a result
of a summary determination of inadmissibility at the port of entry under
INA 235(b)(1) or of a finding of inadmissibility resulting from proceedings
under INA 240 initiated upon the
alien’s arrival in the United States,
shall be ineligible for a visa under INA
212(a)(9)(A)(i) for 5 years following such
alien’s first removal from the United
States.
(b) 10-year bar. An alien who has otherwise been removed from the United
States under any provision of law, or
who departed while an order of removal
was in effect, is ineligible for a visa
under INA 212(a)(9)(A)(ii) for 10 years
following such removal or departure
from the United States.
(c) 20-year bar. An alien who has been
removed from the United States two or
more times shall be ineligible for a visa
under INA 212(a)(9)(A)(i) or INA
212(a)(9)(A)(ii), as appropriate, for 20
years following the most recent such
removal or departure.
(d) Permanent bar. If an alien who has
been removed has also been convicted
of an aggravated felony, the alien is
permanently ineligible for a visa under
INA 212(a)(9)(A)(i) or 212(a)(9)(A)(ii), as
appropriate.
(e) Exceptions. An alien shall not be
ineligible for a visa under INA
212(a)(9)(A)(i) or (ii) if the Secretary of
Homeland Security has consented to
the alien’s application for admission.
[62 FR 67568, Dec. 29, 1997, as amended at 63
FR 64628, Nov. 23, 1998]

§ 40.92 Aliens unlawfully present.
(a) 3-year bar. An alien described in
INA 212(a)(9)(B)(i)(I) shall be ineligible
for a visa for 3 years following departure from the United States.
(b) 10-year bar. An alien described in
INA 212(a)(9)(B)(i)(II) shall be ineligible
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§ 40.93

22 CFR Ch. I (4–1–10 Edition)

for a visa for 10 years following departure from the United States.
(c) Waiver. If a visa applicant is inadmissible under paragraph (a) or (b) of
this section but appears to the consular officer to meet the prerequisites
for seeking the benefits of INA
212(a)(9)(B)(v), the alien shall be informed of the procedure for applying to
DHS for relief under that provision of
law.
[62 FR 67568, Dec. 29, 1997]

§ 40.93 Aliens unlawfully present after
previous immigration violation.
An
alien
described
in
INA
212(a)(9)(C)(i) is permanently ineligible
for a visa unless the Secretary of
Homeland Security consents to the
alien’s application for readmission not
less than 10 years following the alien’s
last departure from the United States.
Such application for readmission shall
be made prior to the alien’s reembarkation at a place outside the United
States.
[62 FR 67568, Dec. 29, 1997]

§§ 40.94–40.99

[Reserved]

Subpart K—Miscellaneous
SOURCE: 56 FR 30422, July 2, 1991, unless
otherwise noted. Redesignated at 61 FR 59184,
Nov. 21, 1996.

§ 40.101

§ 40.104

[70 FR 35527, June 21, 2005]

§ 40.105 Former
citizens
who
renounced citizenship to avoid taxation.
An alien who is a former citizen of
the United States, who on or after September 30, 1996, has officially renounced United States citizenship and
who has been determined by the Secretary of Homeland Security to have
renounced citizenship to avoid United
States taxation, is ineligible for a visa
under INA 212(a)(10)(E).
[62 FR 67568, Dec. 29, 1997]

§§ 40.106–40.110

Practicing polygamists.

An immigrant alien shall be ineligible under INA 212(a)(9)(A) only if the
alien is coming to the United States to
practice polygamy.
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Unlawful voters.

(a) Subject to paragraph (b) of this
section, an alien is ineligible for a visa
if the alien has voted in violation of
any Federal, State, or local constitutional provision, statute, ordinance, or
regulation.
(b) Such alien shall not be considered
to be ineligible under paragraph (a) of
this section if each natural parent of
the alien (or, in the case of an adopted
alien, each adoptive parent of the
alien) is or was a citizen (whether by
birth or naturalization), the alien permanently resided in the United States
prior to attaining the age of 16, and the
alien reasonably believed at the time
of such violation that he or she was a
citizen.

[Reserved]

Subpart L—Failure to Comply with
INA

§ 40.102 Guardian required to accompany excluded alien.

SOURCE: 56 FR 30422, July 2, 1991, unless
otherwise noted. Redesignated at 61 FR 59184,
Nov. 21, 1996.

INA 212(a)(9)(B) is not applicable at
the time of visa application.

§ 40.201 Failure of application to comply with INA.

§ 40.103

(a) Refusal under INA 221(g). The consular officer shall refuse an alien’s visa
application under INA 221(g)(2) as failing to comply with the provisions of
INA or the implementing regulations
if:
(1) The applicant fails to furnish information as required by law or regulations;
(2) The application contains a false or
incorrect statement other than one

International child abduction.

An alien who would otherwise be ineligible under INA 212(a)(9)(C)(i) shall
not be ineligible under such paragraph
if the U.S. citizen child in question is
physically located in a foreign state
which is party to the Hague Convention on the Civil Aspects of International Child Abduction.
[61 FR 1833, Jan. 24, 1996]
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