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official record and shall transmit such
record to the clerk of the court.

§655.455 Notice to the Attorney Gen-
eral and the Employment and
Training Administration.

(a) The Administrator shall promptly
notify the Attorney General and ETA
of the final determination of a viola-
tion by an employer upon the earliest
of the following events:

(1) Where the Administrator deter-
mines that there is a basis for a finding
of violation by an employer, and no
timely request for hearing is made pur-
suant to §655.420; or

(2) Where, after a hearing, the admin-
istrative law judge issues a decision
and order finding a violation by an em-
ployer; or

(3) Where the administrative law
judge finds that there was no violation,
and the Secretary, upon review, issues
a decision pursuant to §655.445, holding
that a violation was committed by an
employer.

(b) The Attorney General, upon re-
ceipt of the Administrator’s notice pur-
suant to paragraph (a) of this section,
shall not approve petitions filed with
respect to that employer under section
212(m) of the INA (8 U.S.C. 1182(m))
during a period of at least 12 months
from the date of receipt of the Admin-
istrator’s notification.

(c) ETA, upon receipt of the Adminis-
trator’s notice pursuant to paragraph
(a) of this section, shall suspend the
employer’s attestation under subparts
D and E of this part, and shall not ac-
cept for filing any attestation sub-
mitted by the employer under subparts
D and E of this part, for a period of 12
months from the date of receipt of the
Administrator’s notification or for a
longer period if such is specified by the
Attorney General for visa petitions
filed by that employer under section
212(m) of the INA.

§655.460 Non-applicability of the
Equal Access to Justice Act.

A proceeding under subpart D or E of
this part is not subject to the Equal
Access to Justice Act, as amended, 5
U.S.C. 504. In such a proceeding, the ad-
ministrative law judge shall have no
authority to award attorney fees and/
or other litigation expenses pursuant

§655.500

to the provisions of the Equal Access
to Justice Act.

Subpart F—Attestations by Em-
ployers Using Alien Crew-
members for Longshore Ac-
tivities in U.S. Ports

SOURCE: 60 FR 3956, 3976, Jan. 19, 1995, un-
less otherwise noted.

GENERAL PROVISIONS

§655.500 Purpose, procedure and ap-
plicability of subparts F and G of
this part.

(a) Purpose. (1) Section 258 of the Im-
migration and Nationality Act (‘‘Act’)
prohibits nonimmigrant alien crew-
members admitted to the United
States on D-visas from performing
longshore work at U.S. ports except in
five specific instances:

(1) Where the vessel’s country of reg-
istration does not prohibit U.S. crew-
members from performing longshore
work in that country’s ports and na-
tionals of a country (or countries)
which does not prohibit U.S. crew-
members from performing longshore
work in that country’s ports hold a ma-
jority of the ownership interest in the
vessel, as determined by the Secretary
of State (henceforth referred to as the
“‘reciprocity exception’’);

(ii) Where there is in effect in a local
port one or more collective bargaining
agreement(s), each covering at least
thirty percent of the longshore work-
ers, and each permitting the activity
to be performed under the terms of
such agreement(s);

(iii) Where there is no collective bar-
gaining agreement covering at least
thirty percent of the longshore workers
at the particular port and an attesta-
tion with accompanying documenta-
tion has been filed with the Depart-
ment of Labor attesting that, among
other things, the use of alien crew-
members to perform a particular activ-
ity of longshore work is permitted
under the prevailing practice of the
particular port (henceforth referred to
as the ‘‘prevailing practice excep-
tion”’);

(iv) Where the longshore work is to
be performed at a particular location
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