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him or her at the rate of pay associated
with the position in which he or she is
reemployed. As with the escalator position, the rate of pay must be determined by taking into account any pay
increases, differentials, step increases,
merit increases, or periodic increases
that the employee would have attained
with reasonable certainty had he or she
remained continuously employed during the period of service.
PROTECTION AGAINST DISCHARGE
§ 1002.247 Does USERRA provide the
employee with protection against
discharge?
Yes. If the employee’s most recent
period of service in the uniformed services was more than 30 days, he or she
must not be discharged except for
cause—
(a) For 180 days after the employee’s
date of reemployment if his or her
most recent period of uniformed service was more than 30 days but less than
181 days; or,
(b) For one year after the date of reemployment if the employee’s most recent period of uniformed service was
more than 180 days.
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§ 1002.248 What constitutes cause for
discharge under USERRA?
The employee may be discharged for
cause based either on conduct or, in
some circumstances, because of the application of other legitimate nondiscriminatory reasons.
(a) In a discharge action based on
conduct, the employer bears the burden
of proving that it is reasonable to discharge the employee for the conduct in
question, and that he or she had notice,
which was express or can be fairly implied, that the conduct would constitute cause for discharge.
(b) If, based on the application of
other legitimate nondiscriminatory
reasons, the employee’s job position is
eliminated, or the employee is placed
on layoff status, either of these situations would constitute cause for purposes of USERRA. The employer bears
the burden of proving that the employee’s job would have been eliminated or
that he or she would have been laid off.

§ 1002.260

PENSION PLAN BENEFITS
§ 1002.259 How does USERRA protect
an employee’s pension benefits?
On reemployment, the employee is
treated as not having a break in service with the employer or employers
maintaining a pension plan, for purposes of participation, vesting and accrual of benefits, by reason of the period of absence from employment due
to or necessitated by service in the uniformed services.
(a) Depending on the length of the
employee’s period of service, he or she
is entitled to take from one to ninety
days following service before reporting
back to work or applying for reemployment (See § 1002.115). This period of
time must be treated as continuous
service with the employer for purposes
of determining participation, vesting
and accrual of pension benefits under
the plan.
(b) If the employee is hospitalized
for, or convalescing from, an illness or
injury incurred in, or aggravated during, service, he or she is entitled to report to or submit an application for reemployment at the end of the time period necessary for him or her to recover from the illness or injury. This
period, which may not exceed two
years from the date the employee completed service, except in circumstances
beyond his or her control, must be
treated as continuous service with the
employer for purposes of determining
the participation, vesting and accrual
of pension benefits under the plan.
§ 1002.260 What pension benefit plans
are covered under USERRA?
(a) The Employee Retirement Income
Security Act of 1974 (ERISA) defines an
employee pension benefit plan as a
plan that provides retirement income
to employees, or defers employee income to a period extending to or beyond the termination of employment.
Any such plan maintained by the employer or employers is covered under
USERRA. USERRA also covers certain
pension plans not covered by ERISA,
such as those sponsored by a State,
government entity, or church for its
employees.
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