Asst. Sec. for Veterans’ Employment and Training, Labor
under USERRA, a reemployed service
member would be eligible for leave
under the Family and Medical Leave
Act of 1993, 29 U.S.C. 2601–2654 (FMLA),
if the number of months and the number of hours of work for which the service member was employed by the civilian employer, together with the number of months and the number of hours
of work for which the service member
would have been employed by the civilian employer during the period of uniformed service, meet FMLA’s eligibility requirements. In the event that a
service member is denied FMLA leave
for failing to satisfy the FMLA’s hours
of work requirement due to absence
from employment necessitated by uniformed service, the service member
may have a cause of action under
USERRA but not under the FMLA.
§ 1002.211 Does USERRA require the
employer to use a seniority system?
No. USERRA does not require the
employer to adopt a formal seniority
system. USERRA defines seniority as
longevity in employment together with
any employment benefits that accrue
with, or are determined by, longevity
in employment. In the absence of a formal seniority system, such as one established
through
collective
bargaining, USERRA looks to the custom
and practice in the place of employment to determine the employee’s entitlement to any employment benefits
that accrue with, or are determined by,
longevity in employment.
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§ 1002.212 How does a person know
whether a particular right or benefit is a seniority-based right or
benefit?
A seniority-based right or benefit is
one that accrues with, or is determined
by, longevity in employment. Generally, whether a right or benefit is seniority-based depends on three factors:
(a) Whether the right or benefit is a
reward for length of service rather
than a form of short-term compensation for work performed;
(b) Whether it is reasonably certain
that the employee would have received
the right or benefit if he or she had remained continuously employed during
the period of service; and,

§ 1002.225

(c) Whether it is the employer’s actual custom or practice to provide or
withhold the right or benefit as a reward for length of service. Provisions
of an employment contract or policies
in the employee handbook are not controlling if the employer’s actual custom or practice is different from what
is written in the contract or handbook.
§ 1002.213 How can the employee demonstrate a reasonable certainty that
he or she would have received the
seniority right or benefit if he or
she had remained continuously employed during the period of service?
A reasonable certainty is a high
probability that the employee would
have received the seniority or seniority-based right or benefit if he or she
had been continuously employed. The
employee does not have to establish
that he or she would have received the
benefit as an absolute certainty. The
employee can demonstrate a reasonable certainty that he or she would
have received the seniority right or
benefit by showing that other employees with seniority similar to that
which the employee would have had if
he or she had remained continuously
employed received the right or benefit.
The employer cannot withhold the
right or benefit based on an assumption that a series of unlikely events
could have prevented the employee
from gaining the right or benefit.
DISABLED EMPLOYEES
§ 1002.225 Is the employee entitled to
any specific reemployment benefits
if he or she has a disability that
was incurred in, or aggravated during, the period of service?
Yes. A disabled service member is entitled, to the same extent as any other
individual, to the escalator position he
or she would have attained but for uniformed service. If the employee has a
disability incurred in, or aggravated
during, the period of service in the uniformed services, the employer must
make reasonable efforts to accommodate that disability and to help the employee become qualified to perform the
duties of his or her reemployment position. If the employee is not qualified
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