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(7) Regulate the scope and timing of 
documentary discovery as permitted by 
this part; 

(8) Regulate the course of the hearing 
and the conduct of representatives, 
parties, and witnesses; 

(9) Examine witnesses; 
(10) Receive, exclude, or limit evi-

dence; 
(11) Take official notice of facts; 
(12) Upon motion of a party, decide 

cases, in whole or in part, by summary 
judgment where there is no disputed 
issue of material fact; and 

(13) Conduct any conference or argu-
ment in person, or by telephone upon 
agreement of the parties. 

(c) The ALJ does not have the au-
thority to: 

(1) Find invalid or refuse to follow 
Federal statutes or regulations, or del-
egations of authority from the Com-
missioner; 

(2) Enter an order in the nature of a 
directed verdict; 

(3) Compel settlement negotiations; 
(4) Enjoin any act of the Commis-

sioner or the Inspector General; or 
(5) Review the exercise of discretion 

by the Office of the Inspector General 
to seek to impose a civil monetary pen-
alty or assessment under §§ 498.100 
through 498.132. 

[61 FR 65469, Dec. 13, 1996] 

§ 498.205 Ex parte contacts. 

No party or person (except employees 
of the ALJ’s office) will communicate 
in any way with the ALJ on any mat-
ter at issue in a case, unless on notice 
and opportunity for all parties to par-
ticipate. This provision does not pro-
hibit a person or party from inquiring 
about the status of a case or asking 
routine questions concerning adminis-
trative functions or procedures. 

[61 FR 65469, Dec. 13, 1996] 

§ 498.206 Prehearing conferences. 

(a) The ALJ will schedule at least 
one prehearing conference, and may 
schedule additional prehearing con-
ferences as appropriate, upon reason-
able notice to the parties. 

(b) The ALJ may use prehearing con-
ferences to address the following: 

(1) Simplification of the issues; 

(2) The necessity or desirability of 
amendments to the pleadings, includ-
ing the need for a more definite state-
ment; 

(3) Stipulations and admissions of 
fact as to the contents and authen-
ticity of documents and deadlines for 
challenges, if any, to the authenticity 
of documents; 

(4) Whether the parties can agree to 
submission of the case on a stipulated 
record; 

(5) Whether a party chooses to waive 
appearance at a hearing and to submit 
only documentary evidence (subject to 
the objection of other parties) and 
written argument; 

(6) Limitation of the number of wit-
nesses; 

(7) The time and place for the hearing 
and dates for the exchange of witness 
lists and of proposed exhibits; 

(8) Discovery of documents as per-
mitted by this part; 

(9) Such other matters as may tend 
to encourage the fair, just, and expedi-
tious disposition of the proceedings; 
and 

(10) Potential settlement of the case. 
(c) The ALJ shall issue an order con-

taining the matters agreed upon by the 
parties or ordered by the ALJ at a pre-
hearing conference. 

[61 FR 65469, Dec. 13, 1996] 

§ 498.207 Discovery. 

(a) For the purpose of inspection and 
copying, a party may make a request 
to another party for production of doc-
uments which are relevant and mate-
rial to the issues before the ALJ. 

(b) Any form of discovery other than 
that permitted under paragraph (a) of 
this section, such as requests for ad-
missions, written interrogatories and 
depositions, is not authorized. 

(c) For the purpose of this section, 
the term documents includes informa-
tion, reports, answers, records, ac-
counts, papers, memos, notes and other 
data and documentary evidence. Noth-
ing contained in this section will be in-
terpreted to require the creation of a 
document, except that requested data 
stored in an electronic data storage 
system will be produced in a form ac-
cessible to the requesting party. 
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(d)(1) A party who has been served 
with a request for production of docu-
ments may file a motion for a protec-
tive order. The motion for protective 
order shall describe the document or 
class of documents to be protected, 
specify which of the grounds in 
§ 498.207(d)(2) are being asserted, and ex-
plain how those grounds apply. 

(2) The ALJ may grant a motion for 
a protective order if he or she finds 
that the discovery sought: 

(i) Is unduly costly or burdensome; 
(ii) Will unduly delay the proceeding; 

or 
(iii) Seeks privileged information. 
(3) The burden of showing that dis-

covery should be allowed is on the 
party seeking discovery. 

[61 FR 65469, Dec. 13, 1996] 

§ 498.208 Exchange of witness lists, 
witness statements and exhibits. 

(a) At least 15 days before the hear-
ing, the parties shall exchange: 

(1) Witness lists; 
(2) Copies of prior written statements 

of proposed witnesses; and 
(3) Copies of proposed hearing exhib-

its, including copies of any written 
statements that the party intends to 
offer in lieu of live testimony in ac-
cordance with § 498.216. 

(b)(1) Failure to comply with the re-
quirements of paragraph (a) of this sec-
tion may result in the exclusion of evi-
dence or testimony upon the objection 
of the opposing party. 

(2) When an objection is entered, the 
ALJ shall determine whether good 
cause justified the failure to timely ex-
change the information listed under 
paragraph (a) of this section. If good 
cause is not found, the ALJ shall ex-
clude from the party’s case-in-chief: 

(i) The testimony of any witness 
whose name does not appear on the 
witness list; and 

(ii) Any exhibit not provided to the 
opposing party as specified in para-
graph (a) of this section. 

(3) If the ALJ finds that good cause 
exists, the ALJ shall determine wheth-
er the admission of such evidence 
would cause substantial prejudice to 
the objecting party due to the failure 
to comply with paragraph (a) of this 
section. If the ALJ finds no substantial 
prejudice, the evidence may be admit-

ted. If the ALJ finds substantial preju-
dice, the ALJ may exclude the evi-
dence, or at his or her discretion, may 
postpone the hearing for such time as 
is necessary for the objecting party to 
prepare and respond to the evidence. 

(c) Unless a party objects by the 
deadline set by the ALJ’s prehearing 
order pursuant to § 498.206 (b)(3) and (c), 
documents exchanged in accordance 
with paragraph (a) of this section will 
be deemed authentic for the purpose of 
admissibility at the hearing. 

[61 FR 65470, Dec. 13, 1996] 

§ 498.209 Subpoenas for attendance at 
hearing. 

(a) A party wishing to procure the 
appearance and testimony of any indi-
vidual, whose appearance and testi-
mony are relevant and material to the 
presentation of a party’s case at a 
hearing, may make a motion request-
ing the ALJ to issue a subpoena. 

(b) A subpoena requiring the attend-
ance of an individual may also require 
the individual (whether or not the indi-
vidual is a party) to produce evidence 
at the hearing in accordance with 
§ 498.207. 

(c) A party seeking a subpoena will 
file a written motion not less than 30 
days before the date fixed for the hear-
ing, unless otherwise allowed by the 
ALJ for good cause shown. Such re-
quest will: 

(1) Specify any evidence to be pro-
duced; 

(2) Designate the witness(es); and 
(3) Describe the address and location 

with sufficient particularity to permit 
such witness(es) to be found. 

(d) Within 20 days after the written 
motion requesting issuance of a sub-
poena is served, any party may file an 
opposition or other response. 

(e) If the motion requesting issuance 
of a subpoena is granted, the party 
seeking the subpoena will serve the 
subpoena by delivery to the individual 
named, or by certified mail addressed 
to such individual at his or her last 
dwelling place or principal place of 
business. 

(f) The subpoena will specify the time 
and place at which the witness is to ap-
pear and any evidence the witness is to 
produce. 
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