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§ 410.561b

20 CFR Ch. III (4–1–10 Edition)

in the issue under review, that the
waiver decision is solely the decisionmaker’s, and that the waiver decision
is based only on the evidence or information presented or reviewed at the
conference;
(2) Ascertains the role and identity of
everyone present;
(3) Indicates whether or not the individual reviewed the claims file;
(4) Explains the provisions of law and
regulations applicable to the issue;
(5) Briefly summarizes the evidence
already in file which will be considered;
(6) Ascertains from the individual
whether the information presented is
correct and whether he/she fully understands it;
(7) Allows the individual and the individual’s representative, if any, to
present the individual’s case;
(8) Secures updated financial information and verification, if necessary;
(9) Allows each witness to present information and allows the individual
and the individual’s representative to
question each witness;
(10) Ascertains whether there is any
further evidence to be presented;
(11) Reminds the individual of any
evidence promised by the individual
which has not been presented;
(12) Lets the individual and the individual’s representative, if any, present
any proposed summary or closing
statement;
(13) Explains that a decision will be
made and the individual will be notified in writing; and
(14) Explains repayment options and
further appeal rights in the event the
decision is adverse to the individual.
(g) SSA issues a written decision to
the individual (and his/her representative, if any) specifying the findings of
fact and conclusions in support of the
decision to approve or deny waiver and
advising of the individual’s right to appeal the decision. If waiver is denied,
adjustment or recovery of the overpayment begins even if the individual appeals.
(h) If it appears that the waiver cannot be approved, and the individual declines a personal conference or fails to
appear for a second scheduled personal
conference, a decision regarding the
waiver will be made based on the writ-

ten evidence of record. Reconsideration
is then the next step in the appeals
process (but see § 410.630(c)).
[61 FR 56132, Oct. 31, 1996]

§ 410.561b

Fault.

Fault as used in without fault (see
§ 410.561a) applies only to the individual. Although the Administration
may have been at fault in making the
overpayment, that fact does not relieve
the overpaid individual or any other individual from whom the Administration seeks to recover the overpayment
from liability for repayment if such individual is not without fault. In determining whether an individual is at
fault, the Administration will consider
all pertinent circumstances, including
his age, intelligence, education, and
physical and mental condition. What
constitutes fault (except for reduction
overpayments (see § 410.561e)) on the part
of the overpaid individual or on the
part of any other individual from
whom the Administration seeks to recover the overpayment depends upon
whether the facts show that the incorrect payment to the individual resulted
from:
(a) An incorrect statement made by
the individual which he knew or should
have known to be incorrect; or
(b) Failure to furnish information
which he knew or should have known
to be material; or
(c) With respect to the overpaid individual only, acceptance of a payment
which he either knew or could have
been expected to know was incorrect.
[37 FR 20648, Sept. 30, 1972]

§ 410.561c
IV.

Defeat the purpose of title

(a) General. Defeat the purpose of title
IV for purposes of this subpart, means
defeat the purpose of benefits under
this title, i.e., to deprive a person of income required for ordinary and necessary living expenses. This depends
upon whether the person has an income
or financial resources sufficient for
more than ordinary and necessary
needs, or is dependent upon all of his
current benefits for such needs. An individual’s ordinary and necessary expenses include:
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§ 410.561e

(1) Fixed living expenses, such as food
and clothing, rent, mortgage payments, utilities, maintenance, insurance (e.g., life, accident, and health insurance including premiums for supplementary medical insurance benefits
under title XVIII of the Social Security
Act), taxes, installment payments,
etc.;
(2) Medical, hospitalization, and
other similar expenses;
(3) Expenses for the support of others
for whom the individual is legally responsible; and
(4) Other miscellaneous expenses
which may reasonably be considered as
part of the individual’s standard of living.
(b) When adjustment or recovery will
defeat the purpose of title IV. Adjustment or recovery will defeat the purposes of title IV in (but is not limited
to) situations where the person from
whom recovery is sought needs substantially all of his current income (including black lung benefits) to meet
current ordinary and necessary living
expenses.
[37 FR 20648, Sept. 30, 1972]
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§ 410.561d Against equity and good
conscience; defined.
Against equity and good conscience
means that adjustment or recovery of
an incorrect payment will be considered inequitable if an individual, because of a notice that such payment
would be made or by reason of the incorrect payment, relinquished a valuable right (example 1); or changed his
position for the worse (example 2). In
reaching such a determination, the individual’s financial circumstances are
irrelevant.
Example 1. After being awarded benefits, an
individual resigned from employment on the
assumption he would receive regular monthly benefit payments. It was discovered 3
years later than (due to Administration
error) his award was erroneous because he
did not have pneumoconiosis. Due to his age,
the individual was unable to get his job
back, and could not get any other employment. In this situation, recovery or adjustment of the incorrect payments would be
against equity and good conscience because
the individual gave up a valuable right.
Example 2. A widow, having been awarded
benefits for herself and daughter, entered her
daughter in college because the monthly
benefits made this possible. After the widow

and her daughter received payments for almost a year, the deceased worker was found
not to have had pneumoconiosis and all payments to the widow and child were incorrect.
The widow has no other funds with which to
pay the daughter’s college expenses. Having
entered the daughter in college and thus incurred a financial obligation toward which
the benefits had been applied, she was in a
worse position financially than if she and her
daughter had never been entitled to benefits.
In this situation, the recovery of the incorrect payments would be inequitable.
[37 FR 20648, Sept. 30, 1972]

§ 410.561e When
an
individual
is
‘‘without fault’’ in a reduction-overpayment.
Except as provided in § 410.561g, or
elsewhere in this subpart, an individual
will be considered without fault in accepting a payment which is incorrect
because he failed to report an event relating to excess earnings specified in
section 203(b) of the Social Security
Act, or which is incorrect because a reduction in his benefits equal to the
amount of a deduction required under
section 203(b) of the Social Security
Act is necessary (see § 410.530), if it is
shown that such failure to report or
such acceptance of the overpayment
was due to one of the following circumstances:
(a) Reasonable belief that only his
net cash earnings (‘‘take-home’’ pay)
are included in determining the annual
earnings limitation or the monthly
earnings limitation under section 203(f)
of the Social Security Act (see
§ 410.530).
(b) Reliance upon erroneous information from an official source within the
Social Security Administration (or
other governmental agency which the
individual had reasonable cause to believe was connected with the administration of benefits under part B of title
IV of the Act) with respect to the interpretation of a pertinent provision of
the Act or regulations pertaining
thereto.
For
example,
this
circumstance could occur where the individual is misinformed by such source
as to the interpretation of a provision
in the Act or regulations relating to reductions.
(c) The beneficiary’s death caused the
earnings limit applicable to his earnings for purposes of reduction and the
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