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does not relieve the overpaid individual
or any other individual from whom the
Administration seeks to recover the
overpayment from liability for repayment if such individual is not without
fault. In determining whether an individual is at fault, the Social Security
Administration will consider all pertinent circumstances, including the individual’s age and intelligence, and any
physical, mental, educational, or linguistic limitations (including any lack
of facility with the English language)
the individual has. What constitutes
fault (except for deduction overpayments—see § 404.510) on the part of the
overpaid individual or on the part of
any other individual from whom the
Administration seeks to recover the
overpayment depends upon whether the
facts show that the incorrect payment
to the individual or to a provider of
services or other person, or an incorrect payment made under section
1814(e) of the Act, resulted from:
(a) An incorrect statement made by
the individual which he knew or should
have known to be incorrect; or
(b) Failure to furnish information
which he knew or should have known
to be material; or
(c) With respect to the overpaid individual only, acceptance of a payment
which he either knew or could have
been expected to know was incorrect.

WReier-Aviles on DSKGBLS3C1PROD with CFR

[34 FR 14888, Sept. 27, 1969; 34 FR 15646, Oct.
9, 1969, as amended at 44 FR 34942, June 18,
1979; 59 FR 1634, Jan. 12, 1994]

§ 404.508 Defeat the purpose of Title II.
(a) General. Defeat the purpose of title
II, for purposes of this subpart, means
defeat the purpose of benefits under
this title, i.e., to deprive a person of income required for ordinary and necessary living expenses. This depends
upon whether the person has an income
or financial resources sufficient for
more than ordinary and necessary
needs, or is dependent upon all of his
current benefits for such needs. An individual’s ordinary and necessary expenses include:
(1) Fixed living expenses, such as food
and clothing, rent, mortgage payments, utilities, maintenance, insurance (e.g., life, accident, and health insurance including premiums for supplementary medical insurance benefits

under title XVIII), taxes, installment
payments, etc.;
(2) Medical, hospitalization, and
other similar expenses;
(3) Expenses for the support of others
for whom the individual is legally responsible; and
(4) Other miscellaneous expenses
which may reasonably be considered as
part of the individual’s standard of living.
(b) When adjustment or recovery will
defeat the purpose of title II. Adjustment
or recovery will defeat the purposes of
title II in (but is not limited to) situations where the person from whom recovery is sought needs substantially all
of his current income (including social
security monthly benefits) to meet current ordinary and necessary living expenses.
[32 FR 18026, Dec. 16, 1967, as amended at 34
FR 14888, Sept. 27, 1969]

§ 404.509 Against equity and good conscience; defined.
(a) Recovery of an overpayment is
against equity and good conscience
(under title II and title XVIII) if an individual—
(1) Changed his or her position for
the worse (Example 1) or relinquished a
valuable right (Example 2) because of
reliance upon a notice that a payment
would be made or because of the overpayment itself; or
(2) Was living in a separate household
from the overpaid person at the time of
the overpayment and did not receive
the overpayment (Examples 3 and 4).
(b) The individual’s financial circumstances are not material to a finding of against equity and good conscience.
Example 1. A widow, having been awarded
benefits for herself and daughter, entered her
daughter in private school because the
monthly benefits made this possible. After
the widow and her daughter received payments for almost a year, the deceased worker was found to be not insured and all payments to the widow and child were incorrect.
The widow has no other funds with which to
pay the daughter’s private school expenses.
Having entered the daughter in private
school and thus incurred a financial obligation toward which the benefits had been applied, she was in a worse position financially
than if she and her daughter had never been
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