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your total net earnings from self-employment for the taxable year.
(e) Different taxable years. If you are a
partner and your taxable year is different from that of the partnership,
you must include, in figuring your net
earnings from self-employment, your
distributive share of the income or loss
of the partnership for its taxable year
ending with or within your taxable
year. For the special rule in case of the
termination of a partner’s taxable year
as a result of death, see § 404.1087.
(f) Meaning of partnerships. A partnership for social security purposes is one
that is recognized as a partnership for
income tax purposes. For income tax
purposes, the term partnership includes
not only a partnership as known under
common law, but also a syndicate,
group, pool, joint venture, or other unincorporated organization that carries
on any trade or business, financial operation, or venture, and which is not a
trust, estate, or a corporation.
(g) Proprietorship taxed as domestic
corporation. If you are a proprietor of
an unincorporated business enterprise
and have elected to be taxed as a domestic corporation, you must figure
your net earnings from self-employment without regard to the election
you have made.
[45 FR 20075, Mar. 27, 1980, as amended at 50
FR 36574, Sept. 9, 1985]
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§ 404.1082 Rentals from real
material participation.

estate;

(a) In general. Your rentals from real
estate and from personal property
leased with the real estate (including
rentals paid in crop shares) and the deductions attributable to the rentals are
excluded in figuring your net earnings
from self-employment, unless you receive the rentals in the course of a
trade or business as a real estate dealer. If you are an owner or lessee of
land, rentals paid in crop shares include income you get under an agreement with another person if the arrangement provides for the following:
(1) The other person will produce agricultural or horticultural commodities on the land.
(2) The commodities produced, or the
income from their sale, will be divided
between you and the other person.

(3) The amount of your share depends
on the amount of the commodities produced.
(b) Real estate dealers. (1) You are a
real estate dealer if you are engaged in
the business of selling real estate to
customers for profit.
(2) If you merely hold real estate for
investment or speculation and receive
rental income from it, you are not considered a real estate dealer.
(3) If you are a real estate dealer, but
also hold real estate for investment or
speculation in addition to real estate
you hold for sale to customers, only
the rental income from the real estate
held for sale to customers and the deductions attributable to it are included
in determining your net earnings from
self-employment. The rental income
from real estate you hold for investment or speculation and the deductions
attributable to it are not counted in
figuring your net earnings from selfemployment.
(c) Special rule for farm rental income—
(1) In general. If you own or lease land,
any income you derive from it is included in figuring your net earnings
from self-employment if—
(i) The income results from an arrangement between you and another
person which provides for the other
person to produce agricultural or horticultural commodities on the land that
you own or lease and for you to materially participate in the production or
the management of the production of
the agricultural or horticultural commodities; and
(ii) You actually do materially participate.
(2) Nature of arrangement. (i) The arrangement between you and the other
person may be either oral or written. It
must provide that the other person will
produce one or more agricultural or
horticultural commodities and that
you will materially participate in the
production or the management of the
production of the commodities.
(ii) The term production, refers to the
physical work performed and the expenses incurred in producing a commodity. It includes activities like the
actual work of planting, cultivating,
and harvesting crops, and the furnishing of machinery, implements,
seed, and livestock.
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(iii) The term management of the production, refers to services performed in
making managerial decisions about the
production of the crop, such as when to
plant, cultivate, dust, spray, or harvest, and includes advising and consulting, making inspections, and making decisions on matters, such as rotation of crops, the type of crops to be
grown, the type of livestock to be
raised, and the type of machinery and
implements to be furnished.
(3) Material participation. (i) If you
show that you periodically advise or
consult with the other person, who
under the rental arrangement produces
the agricultural or horticultural commodities, and also show that you periodically inspect the production activities on the land, you will have presented strong evidence that you are
materially participating.
(ii) If you also show that you furnish
a large portion of the machinery, tools,
and livestock used in the production of
the commodities, or that you furnish
or advance monies, or assume financial
responsibility, for a substantial part of
the expense involved in the production
of the commodities, you will have established that you are materially participating.
(4) Employees or agents. We consider
any farm rental arrangement entered
into by your employee or agent and another person to be an arrangement entered into by you. However, we do not
consider the services of an employee or
agent as your services in determining
the extent to which you have participated in the production or management of production of a commodity.
(5) Examples.
Example 1. After the death of her husband,
Ms. A rents her farm, together with its machinery and equipment, to B for one-half of
the proceeds from the commodities produced
on the farm by B. It is agreed that B will live
in the tenant house on the farm and be responsible for the overall operation of the
farm, such as planting, cultivating, and harvesting the field crops, caring for the orchard and harvesting the fruit and caring for
the livestock and poultry. It also is agreed
that Ms. A will continue to live in the farm
residence and help B operate the farm. Under
the agreement it is expected that Ms. A will
regularly operate and clean the cream separator and feed the poultry flock and collect
the eggs. When possible she will assist B in
such work as spraying the fruit trees, pen-

ning livestock, culling the poultry, and controlling weeds. She will also assist in preparing the meals when B engages seasonal
workers. The agreement between Ms. A and
B clearly provides that she will materially
participate in the overall production operations to be conducted on her farm by B. In
actual practice, Ms. A regularly performs
those services. The regularly performed services are material to the production of an agricultural commodity, and the services performed are material to the production operations to which they relate. The furnishing
of a substantial portion of the farm machinery and equipment also supports the conclusion that Ms. A has materially participated.
Accordingly, the rental income Ms. A receives from her farm should be included in
her net earnings from self-employment.
Example 2. G owns a fully-equipped farm
which he rents to H under an arrangement
which provides that G will materially participate in the management of the production of crops raised on the farm under the arrangement. G lives in town about 5 miles
from the farm. About twice a month he visits the farm and looks over the buildings and
equipment. G may occasionally, in an emergency, discuss with H some phase of a crop
production activity. In effect, H has complete charge of the management of farming
operations regardless of the understanding
between him and G. Although G pays onehalf of the cost of the seed and fertilizer and
is charged for the cost of materials purchased by H to make all necessary repairs,
G’s activities are not material in the crop
production activities. Accordingly, G’s income from the crops is not included in net
earnings from self-employment.

(d) Rental income from living quarters—
(1) No services provided for occupants.
Payments you receive for renting living quarters in a private residence, duplex, or multiple-housing unit are generally rental income from real estate.
Except in the case of real estate dealers, these payments are excluded in determining net earnings from self-employment, even if the payments are in
part attributable to personal property
furnished under the lease.
(2) Services provided for occupants. (i)
Payments you receive for renting living quarters where services are also
provided to the occupant, as in hotels,
boarding houses, or apartment houses
furnishing hotel services, or in tourist
camps or tourist homes, are included in
determining your net earnings from
self-employment. Any payments you
receive for the use of space in parking
lots, warehouses, or storage garages
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are also included in determining your
net earnings from self-employment.
(ii) Generally, we consider services to
be provided to the occupant if they are
primarily for the occupant’s convenience and are other than those usually
provided in connection with the rental
of rooms or other space for occupancy
only. We consider the supplying of
maid service to be a service provided to
the occupant. However, we do not consider the furnishing of heat and light,
the cleaning of public entrances, exits,
stairways, and lobbies and the collection of trash, as services provided to
the occupant.
Example: A owns a building containing four
apartments. During the taxable year, A received $1,400 from apartments numbered 1
and 2, which are rented without services provided to the occupants, and $3,600 from
apartments numbered 3 and 4, which are
rented with services provided. A’s fixed expenses for the four apartments are $1,200 during the taxable year. In addition, A has $500
of expenses attributable to the services provided to the occupants of apartments 3 and 4.
In determining his net earnings from selfemployment, A includes the $3,600 received
from apartments 3 and 4, and the expenses of
$1,100 ($500 plus one-half of $1,200) attributable to them. The rentals and expenses attributable to apartments 1 and 2 are excluded. Therefore, A has $2,500 of net earnings from self-employment from the building
for the taxable year.

(e) Treatment of business income which
includes rentals from real estate. If an individual or a partnership is engaged in
a trade or business other than real estate, and part of the income is rentals
from real estate, only that part of the
income which is not rentals and the expenses attributable to that portion are
included in determining net earnings
from self-employment.
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Dividends and interest.

(a) The dividends you receive on
shares of stock are excluded in determining your net earnings from self-employment, unless you are a dealer in
stocks and securities and receive the
dividends in the course of your trade or
business.
(b) The interest you receive on a
bond, debenture, note, certificate, or
other evidence of indebtedness issued
with interest coupons or in registered
form by any corporation (including one

issued by a government or political
subdivision) is excluded in determining
your net earnings from self-employment, unless you are a dealer in stocks
and securities and receive the interest
in the course of your trade or business.
(c) If you hold stocks or securities for
investment or speculation purposes,
any dividends and interest you receive
that are excludable under paragraphs
(a) and (b) of this section are excluded
in determining your net earnings from
self-employment, whether or not you
are a dealer in stocks and securities.
(d) A dealer in stocks or securities is
a merchant with an established place
of business who is regularly engaged in
the business of purchasing stocks or securities and reselling them to customers. The dealer, as a merchant,
buys stocks or securities and sells
them to customers with a view to making a profit. Persons who buy and sell
or hold stocks or securities for investment or speculation, regardless of
whether the buying or selling constitutes a trade or business, are not
dealers in stocks or securities.
[45 FR 20075, Mar. 25, 1980; 45 FR 25060, Apr.
14, 1980]

§ 404.1084 Gain or loss from disposition of property; capital assets; timber, coal, and iron ore; involuntary
conversion.
(a) If you are engaged in a trade or
business, you must, in determining
your net earnings from self-employment, exclude any gain or loss—
(1) That is considered a gain or loss
from the sale or exchange of a capital
asset;
(2) From the cutting of timber or
from the disposal of timber or coal,
even if held primarily for sale to customers, if section 631 of the Code applies to the gain or loss;
(3) From the disposal of iron ore
mined in the United States, even if
held primarily for sale to customers, if
section 631 of the Code applies to the
gain or loss; and
(4) From the sale, exchange, involuntary conversion, or other disposition of
property that is not—
(i) Stock in trade or other property
of a kind which would properly be included in inventory if on hand at the
close of the taxable year; or
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