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substantial retooling of either facility
in order to restructure manufacturing
priorities and the Secretary concludes
that there is a significant potential for
the manipulation of price or production.
(2) Significant potential for manipulation. In identifying a significant potential for the manipulation of price or
production, the factors the Secretary
may consider include:
(i) The level of common ownership;
(ii) The extent to which managerial
employees or board members of one
firm sit on the board of directors of an
affiliated firm; and
(iii) Whether operations are intertwined, such as through the sharing of
sales information, involvement in production and pricing decisions, the sharing of facilities or employees, or significant transactions between the affiliated producers.
(g) Allocation of expenses and price adjustments—(1) In general. The Secretary
may consider allocated expenses and
price adjustments when transactionspecific reporting is not feasible, provided the Secretary is satisfied that
the allocation method used does not
cause inaccuracies or distortions.
(2) Reporting allocated expenses and
price adjustments. Any party seeking to
report an expense or a price adjustment on an allocated basis must demonstrate to the Secretary’s satisfaction
that the allocation is calculated on as
specific a basis as is feasible, and must
explain why the allocation methodology used does not cause inaccuracies
or distortions.
(3) Feasibility. In determining the feasibility of transaction-specific reporting or whether an allocation is calculated on as specific a basis as is feasible, the Secretary will take into account the records maintained by the
party in question in the ordinary
course of its business, as well as such
factors as the normal accounting practices in the country and industry in
question and the number of sales made
by the party during the period of investigation or review.
(4) Expenses and price adjustments relating to merchandise not subject to the
proceeding. The Secretary will not reject an allocation method solely because the method includes expenses in-

curred, or price adjustments made,
with respect to sales of merchandise
that does not constitute subject merchandise or a foreign like product
(whichever is applicable).
(h) [Reserved]
(i) Date of sale. In identifying the
date of sale of the subject merchandise
or foreign like product, the Secretary
normally will use the date of invoice,
as recorded in the exporter or producer’s records kept in the ordinary
course of business. However, the Secretary may use a date other than the
date of invoice if the Secretary is satisfied that a different date better reflects
the date on which the exporter or producer establishes the material terms of
sale.
[62 FR 27379, May 19, 1997, as amended at 73
FR 16518, Mar. 28, 2008]

§ 351.402 Calculation of export price
and constructed export price; reimbursement of antidumping and
countervailing duties.
(a) Introduction. In order to establish
export price, constructed export price,
and normal value, the Secretary must
make certain adjustments to the price
to the unaffiliated purchaser (often
called the ‘‘starting price’’) in both the
United States and foreign markets.
This regulation clarifies how the Secretary will make certain of the adjustments to the starting price in the
United States that are required by section 772 of the Act.
(b) Additional adjustments to constructed export price. In establishing
constructed export price under section
772(d) of the Act, the Secretary will
make adjustments for expenses associated with commercial activities in the
United States that relate to the sale to
an unaffiliated purchaser, no matter
where or when paid. The Secretary will
not make an adjustment for any expense that is related solely to the sale
to an affiliated importer in the United
States, although the Secretary may
make an adjustment to normal value
for such expenses under section
773(a)(6)(C)(iii) of the Act.
(c) Special rule for merchandise with
value added after importation—(1) Merchandise imported by affiliated persons.
In applying section 772(e) of the Act,
merchandise imported by and value
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International Trade Administration, Commerce
added by a person affiliated with the
exporter or producer includes merchandise imported and value added for the
account of such an affiliated person.
(2) Estimation of value added. The Secretary normally will determine that
the value added in the United States by
the affiliated person is likely to exceed
substantially the value of the subject
merchandise if the Secretary estimates
the value added to be at least 65 percent of the price charged to the first
unaffiliated purchaser for the merchandise as sold in the United States. The
Secretary normally will estimate the
value added based on the difference between the price charged to the first unaffiliated purchaser for the merchandise as sold in the United States and
the price paid for the subject merchandise by the affiliated person. The Secretary normally will base this determination on averages of the prices and
the value added to the subject merchandise.
(3) Determining dumping margins. For
purposes of determining dumping margins under paragraphs (1) and (2) of section 772(e) of the Act, the Secretary
may use the weighted-average dumping
margins calculated on sales of identical or other subject merchandise sold
to unaffiliated persons.
(d) Special rule for determining profit.
This paragraph sets forth rules for calculating profit in establishing constructed export price under section
772(f) of the Act.
(1) Basis for total expenses and total actual profit. In calculating total expenses and total actual profit, the Secretary normally will use the aggregate
of expenses and profit for all subject
merchandise sold in the United States
and all foreign like products sold in the
exporting country, including sales that
have been disregarded as being below
the cost of production. (See section
773(b) of the Act (sales at less than cost
of production).)
(2) Use of financial reports. For purposes of determining profit under section 772(d)(3) of the Act, the Secretary
may rely on any appropriate financial
reports, including public, audited financial statements, or equivalent financial reports, and internal financial
reports prepared in the ordinary course
of business.
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(3) Voluntary reporting of costs of production. The Secretary will not require
the reporting of costs of production
solely for purposes of determining the
amount of profit to be deducted from
the constructed export price. The Secretary will base the calculation of profit on costs of production if such costs
are reported voluntarily by the date established by the Secretary, and provided that it is practicable to do so and
the costs of production are verifiable.
(e) Treatment of payments between affiliated persons. Where a person affiliated with the exporter or producer incurs any of the expenses deducted from
constructed export price under section
772(d) of the Act and is reimbursed for
such expenses by the exporter, producer or other affiliate, the Secretary
normally will make an adjustment
based on the actual cost to the affiliated person. If the Secretary is satisfied that information regarding the actual cost to the affiliated person is unavailable to the exporter or producer,
the Secretary may determine the
amount of the adjustment on any other
reasonable basis, including the amount
of the reimbursement to the affiliated
person if the Secretary is satisfied that
such amount reflects the amount usually paid in the market under consideration.
(f) Reimbursement of antidumping duties and countervailing duties—(1) In general. (i) In calculating the export price
(or the constructed export price), the
Secretary will deduct the amount of
any antidumping duty or countervailing duty which the exporter or producer:
(A) Paid directly on behalf of the importer; or
(B) Reimbursed to the importer.
(ii) The Secretary will not deduct the
amount of any antidumping duty or
countervailing duty paid or reimbursed
if the exporter or producer granted to
the importer before initiation of the
antidumping investigation in question
a warranty of nonapplicability of antidumping duties or countervailing duties with respect to subject merchandise which was:
(A) Sold before the date of publication of the Secretary’s order applicable
to the merchandise in question; and
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(B) Exported before the date of publication of the Secretary’s final antidumping determination.
(iii) Ordinarily, under paragraph
(f)(1)(i) of this section, the Secretary
will deduct the amount reimbursed
only once in the calculation of the export price (or constructed export
price).
(2) Certificate. The importer must file
prior to liquidation a certificate in the
following form with the appropriate
District Director of Customs:
I hereby certify that I (have) (have not) entered into any agreement or understanding
for the payment or for the refunding to me,
by the manufacturer, producer, seller, or exporter, of all or any part of the antidumping
duties or countervailing duties assessed upon
the following importations of (commodity)
from (country): (List entry numbers) which
have been purchased on or after (date of publication of antidumping notice suspending
liquidation in the FEDERAL REGISTER) or purchased before (same date) but exported on or
after (date of final determination of sales at
less than fair value).
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(3) Presumption. The Secretary may
presume from an importer’s failure to
file the certificate required in paragraph (f)(2) of this section that the exporter or producer paid or reimbursed
the antidumping duties or countervailing duties.
§ 351.403 Sales used in calculating normal value; transactions between affiliated parties.
(a) Introduction. This section clarifies
when the Secretary may use offers for
sale in determining normal value. Additionally, this section clarifies the authority of the Secretary to use sales to
or through an affiliated party as a
basis for normal value. (See section
773(a)(5) of the Act (indirect sales or offers for sale).)
(b) Sales and offers for sale. In calculating normal value, the Secretary normally will consider offers for sale only
in the absence of sales and only if the
Secretary concludes that acceptance of
the offer can be reasonably expected.
(c) Sales to an affiliated party. If an exporter or producer sold the foreign like
product to an affiliated party, the Secretary may calculate normal value
based on that sale only if satisfied that
the price is comparable to the price at
which the exporter or producer sold the

foreign like product to a person who is
not affiliated with the seller.
(d) Sales through an affiliated party. If
an exporter or producer sold the foreign like product through an affiliated
party, the Secretary may calculate
normal value based on the sale by such
affiliated party. However, the Secretary normally will not calculate normal value based on the sale by an affiliated party if sales of the foreign
like product by an exporter or producer
to affiliated parties account for less
than five percent of the total value (or
quantity) of the exporter’s or producer’s sales of the foreign like product
in the market in question or if sales to
the affiliated party are comparable, as
defined in paragraph (c) of this section.
§ 351.404 Selection of the market to be
used as the basis for normal value.
(a) Introduction. Although in most
circumstances sales of the foreign like
product in the home market are the
most appropriate basis for determining
normal value, section 773 of the Act
also permits use of sales to a third
country or constructed value as the
basis for normal value. This section
clarifies the rules for determining the
basis for normal value.
(b) Determination of viable market—(1)
In general. The Secretary will consider
the exporting country or a third country as constituting a viable market if
the Secretary is satisfied that sales of
the foreign like product in that country are of sufficient quantity to form
the basis of normal value.
(2) Sufficient quantity. ‘‘Sufficient
quantity’’ normally means that the aggregate quantity (or, if quantity is not
appropriate, value) of the foreign like
product sold by an exporter or producer
in a country is 5 percent or more of the
aggregate quantity (or value) of its
sales of the subject merchandise to the
United States.
(c) Calculation of price-based normal
value in viable market—(1) In general.
Subject to paragraph (c)(2) of this section:
(i) If the exporting country constitutes a viable market, the Secretary
will calculate normal value on the
basis of price in the exporting country
(see section 773(a)(1)(B)(i) of the Act
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