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information, documents, or other mat-
ter may not be produced. If the pre-
siding officer determines that no privi-
lege is applicable, that a privilege is
waived, or that a qualified privilege is
overcome, the presiding officer will
certify the matter to the Commission
in accordance with Rule 714. Certifi-
cation to the Commission under this
paragraph must describe the material
to be disclosed and the reasons which,
in the presiding officer’s view, justify
disclosure. The information will not be
disclosed unless the Commission af-
firmatively orders the material dis-
closed.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 466-A, 52 FR 35910, Sept.
24, 1987]

§385.411 Sanctions (Rule 411).

(a) Disobedience of order compelling dis-
covery. If a participant or any other
person fails to obey an order compel-
ling discovery, the presiding officer
may, after notice to the participant or
person and an opportunity to be heard,
take one or more of the following ac-
tions, but may not dismiss or other-
wise terminate the proceeding:

(1) Certify the matter to the Commis-
sion with a recommendation for dis-
missal or termination of the pro-
ceeding, termination of that partici-
pant’s right to participate in the pro-
ceeding, institution of civil action, or
any other sanction available to the
Commission by law;

(2) Order that the matters to which
the order compelling discovery relates
are taken as established for the pur-
poses of the proceeding in accordance
with the position of the participant ob-
taining the order;

(3) Order that a participant be pre-
cluded from supporting or opposing
such positions or introducing such
matters in evidence as the presiding of-
ficer designates;

(4) Order that all or part of any
pleading by a participant be struck or
that the proceeding or a phase of the
proceeding be stayed until the order
compelling discovery is obeyed; and

(5) Recommend to the Commission
that it take action under Rule 2102
against a representative of the partici-
pant if the presiding officer believes
that the representative has engaged in
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unethical or improper professional con-
duct.

(b) Against representative of a partici-
pant. If the person disobeying an order
compelling discovery is an agent, offi-
cer, employee, attorney, partner, or di-
rector of a participant, the presiding
officer may take any of the actions de-
scribed in paragraph (a) against that
participant.

Subpart E—Hearings

§385.501 Applicability (Rule 501).

This subpart applies to any pro-
ceeding, or part of a proceeding, that
the Commission or the Secretary under
delegated authority sets for a hearing
to be conducted in accordance with
this subpart.

[Order 492, 53 FR 16067, May 5, 1988]

§385.502 Initiation of hearing (Rule
502).

(a) Notice or order initiating hearing. A
hearing under this subpart will be ini-
tiated by:

(1) Order of the Commission; or

(2) Notice by the Secretary at the di-
rection of the Commission or under
delegated authority.

(b) Contents of notice or order initiating
hearing. Any order or notice under
paragraph (a) of this section will set
forth:

(1) The authority and jurisdiction
under which the hearing is to be held;

(2) The nature of the proceeding;

(3) The final date for the filing of
interventions, if the dates were not
fixed by an earlier notice;

(4) The presiding officer, if des-
ignated at that time; and

(5) The date, time, and location of
the hearing or prehearing conference, if
known; and

(6) Any other appropriate matter.

(c) Consolidation, severance, and phas-
ing. Any notice or order under this sec-
tion may direct consolidation of pro-
ceedings, phasing of a proceeding, or
severance of proceedings or issues in a
proceeding.

[Order 225, 47 FR 19022, May 3, 1982, as
amended at Order 492, 53 FR 16067, May 5,
1988; Order 606, 64 FR 44405, Aug. 16, 1999]
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