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and the solicitor’s written disclosure
document.

NOTE: The investment adviser shall retain
a copy of each such acknowledgment and so-
licitor disclosure document as part of the
records required to be kept under §275.204-
2(a)(15) of this chapter.

(C) The investment adviser makes a
bona fide effort to ascertain whether
the solicitor has complied with the
agreement, and has a reasonable basis
for believing that the solicitor has so
complied.

(b) The separate written disclosure
document required to be furnished by
the solicitor to the client pursuant to
this section shall contain the following
information:

(1) The name of the solicitor;

(2) The name of the investment ad-
viser;

(3) The nature of the relationship, in-
cluding any affiliation, between the so-
licitor and the investment adviser;

(4) A statement that the solicitor
will be compensated for his solicitation
services by the investment adviser;

(5) The terms of such compensation
arrangement, including a description
of the compensation paid or to be paid
to the solicitor; and

(6) The amount, if any, for the cost of
obtaining his account the client will be
charged in addition to the advisory fee,
and the differential, if any, among cli-
ents with respect to the amount or
level of advisory fees charged by the in-
vestment adviser if such differential is
attributable to the existence of any ar-
rangement pursuant to which the in-
vestment adviser has agreed to com-
pensate the solicitor for soliciting cli-
ents for, or referring clients to, the in-
vestment adviser.

(c) Nothing in this section shall be
deemed to relieve any person of any fi-
duciary or other obligation to which
such person may be subject under any
law.

(d) For purposes of this section,

(1) Solicitor means any person who, di-
rectly or indirectly, solicits any client
for, or refers any client to, an invest-
ment adviser.

(2) Client includes any prospective
client.

(3) Impersonal advisory services means
investment advisory services provided
solely by means of (i) written materials
or oral statements which do not pur-
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port to meet the objectives or needs of
the specific client, (ii) statistical infor-
mation containing no expressions of
opinions as to the investment merits of
particular securities, or (iii) any com-
bination of the foregoing services.

(Secs. 204, 206, and 211 of the Advisers Act (156
U.S.C. 80b—4, 80b—6 and 80b-11(a)))

[44 FR 42130, July 18, 1979; 54 FR 32441, Aug.
8, 1989, as amended at 62 FR 28135, May 22,
1997; 63 FR 39716, July 24, 1998]

§275.206(4)-4 Financial and discipli-
nary information that investment
advisers must disclose to clients.

(a) It shall constitute a fraudulent,
deceptive, or manipulative act, prac-
tice, or course of business within the
meaning of section 206(4) of the Act (15
U.S.C. 80b-6(4)) for any investment ad-
viser registered or required to be reg-
istered under section 203 of the Act (15
U.S.C. 80b-3) to fail to disclose to any
client or prospective client all material
facts with respect to:

(1) A financial condition of the ad-
viser that is reasonably likely to im-
pair the ability of the adviser to meet
contractual commitments to clients, if
the adviser has discretionary authority
(express or implied) or custody over
such client’s funds or securities, or re-
quires prepayment of advisory fees of
more than $500 from such client, 6
months or more in advance; or

(2) A legal or disciplinary event that
is material to an evaluation of the ad-
viser’s integrity or ability to meet con-
tractual commitments to clients.

(b) It shall constitute a rebuttable
presumption that the following legal or
disciplinary events involving the ad-
viser or a management person of the
adviser (any of the foregoing being re-
ferred to hereafter as ‘‘person’’) that
were not resolved in the person’s favor
or subsequently reversed, suspended, or
vacated are material within the mean-
ing of paragraph (a)(2) of the rule for a
period of 10 years from the time of the
event:

(1) A criminal or civil action in a
court of competent jurisdiction in
which the person—

(i) Was convicted, pleaded guilty or
nolo contendere (‘‘no contest’) to a fel-
ony or misdemeanor, or is the named
subject of a pending criminal pro-
ceeding (any of the foregoing referred

1016



Securities and Exchange Commission

to hereafter as ‘‘action’’), and such ac-
tion involved: an investment-related
business; fraud, false statements, or
omissions; wrongful taking of property;
or bribery, forgery, counterfeiting, or
extortion;

(ii) Was found to have been involved
in a violation of an investment-related
statute or regulation; or

(iii) Was the subject of any order,
judgment, or decree permanently or
temporarily enjoining the person from,
or otherwise limiting the person from,
engaging in any investment-related ac-
tivity.

(2) Administrative proceedings before
the Securities and Exchange Commis-
sion, and other federal regulatory
agency or any state agency (any of the
foregoing being referred to hereafter as
‘‘agency’’) in which the person—

(i) Was found to have caused an in-
vestment-related business to lose its
authorization to do business; or

(ii) Was found to have been involved
in a violation of an investment-related
statute or regulation and was the sub-
ject of an order by the agency denying,
suspending, or revoking the authoriza-
tion of the person to act in, or barring
or suspending the person’s association
with, an investment-related business;
or otherwise significantly limiting the
person’s investment-related activities.

3) Self-Regulatory Organization
(SRO) proceedings in which the per-
son—

(i) Was found to have caused an in-
vestment-related business to lose its
authorization to do business; or

(ii) Was found to have been involved
in a violation of the SRO’s rules and
was the subject of an order by the SRO
barring or suspending the person from
membership or from association with
other members, or expelling the person
from membership; fining the person
more than $2,500; or otherwise signifi-
cantly limiting the person’s invest-
ment-related activities.

(c) The information required to be
disclosed by paragraph (a) of this sec-
tion shall be disclosed to clients
promptly, and to prospective clients
not less than 48 hours prior to entering
into any written or oral investment ad-
visory contract, or no later than the
time of entering into such contract if
the client has the right to terminate
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the contract without penalty within
five business days after entering into
the contract.

(d) For purposes of this rule:

(1) Management person means a person
with power to exercise, directly or indi-
rectly, a controlling influence over the
management or policies of an adviser
which is a company or to determine
the general investment advice given to
clients.

(2) Found means determined or
ascertained by adjudication or consent
in a final SRO proceeding, administra-
tive proceeding, or court action.

(3) Investment-related means per-
taining to securities commodities,
banking, insurance, or real estate (in-
cluding, but not limited to, action as
or being associated with a broker, deal-
er, investment company, investment
adviser, government securities broker
or dealer, municipal securities dealer,
bank, savings and loan association, en-
tity or person required to be registered
under the Commodity Exchange Act (7
U.S.C. 1 et seq.), or fiduciary).

(4) Involved means acting or aiding,
abetting, causing, counseling, com-
manding, inducing, conspiring with or
failing reasonably to supervise another
in doing an act.

(5) Self-Regulatory Organization or
SRO means any national securities or
commodities exchange, registered asso-
ciation, or registered clearing agency.

(e) For purposes of calculating the 10-
year period during which events are
presumed to be material under para-
graph (b), the date of a reportable
event shall be the date on which the
final order, judgment, or decree was en-
tered, or the date on which any rights
of appeal from preliminary orders,
judgments, or decrees lapsed.

(f) Compliance with paragraph (b) of
this rule shall not relieve any invest-
ment adviser from the disclosure obli-
gations of paragraph (a) of the rule;
compliance with paragraph (a) of the
rule shall not relieve any investment
adviser from any other disclosure re-
quirement under the Act, the rules and
regulations thereunder, or under any
other federal or state law.

NOTE: Registered investment advisers may
disclose this information to clients and
pospective clients in their ‘‘brochure,” the
written disclosure statement to clients
under Rule 204-3 (17 CFR 275.204-3); Provided,

1017



§275.206(4)-6

That the delivery of the brochure satisfies
the timing of disclosure requirements de-
scribed in paragraph (c) of this rule.

[62 FR 36918, Oct, 2, 1987, as amended at 62 FR
28135, May 22, 1997]

§275.206(4)-6 Proxy voting.

If you are an investment adviser reg-
istered or required to be registered
under section 203 of the Act (15 U.S.C.
80b-3), it is a fraudulent, deceptive, or
manipulative act, practice or course of
business within the meaning of section
206(4) of the Act (15 U.S.C. 80b-6(4)), for
you to exercise voting authority with
respect to client securities, unless you:

(a) Adopt and implement written
policies and procedures that are rea-
sonably designed to ensure that you
vote client securities in the best inter-
est of clients, which procedures must
include how you address material con-
flicts that may arise between your in-
terests and those of your clients;

(b) Disclose to clients how they may
obtain information from you about
how you voted with respect to their se-
curities; and

(c) Describe to clients your proxy
voting policies and procedures and,
upon request, furnish a copy of the
policies and procedures to the request-
ing client.

[68 FR 6593, Feb. 7, 2003]

§275.206(4)-7 Compliance procedures
and practices.

If you are an investment adviser reg-
istered or required to be registered
under section 203 of the Investment Ad-
visers Act of 1940 (156 U.S.C. 80b-3), it
shall be unlawful within the meaning
of section 206 of the Act (156 U.S.C. 80b-
6) for you to provide investment advice
to clients unless you:

(a) Policies and procedures. Adopt and
implement written policies and proce-
dures reasonably designed to prevent
violation, by you and your supervised
persons, of the Act and the rules that
the Commission has adopted under the
Act;

(b) Annual review. Review, no less fre-
quently than annually, the adequacy of
the policies and procedures established
pursuant to this section and the effec-
tiveness of their implementation; and

(c) Chief compliance officer. Designate
an individual (who is a supervised per-
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son) responsible for administering the
policies and procedures that you adopt
under paragraph (a) of this section.

[68 FR 74730, Dec. 24, 2003]

§275.206(4)-8 Pooled investment vehi-
cles.

(a) Prohibition. It shall constitute a
fraudulent, deceptive, or manipulative
act, practice, or course of business
within the meaning of section 206(4) of
the Act (15 U.S.C. 80b-6(4)) for any in-
vestment adviser to a pooled invest-
ment vehicle to:

(1) Make any untrue statement of a
material fact or to omit to state a ma-
terial fact necessary to make the state-
ments made, in the light of the cir-
cumstances under which they were
made, not misleading, to any investor
or prospective investor in the pooled
investment vehicle; or

(2) Otherwise engage in any act, prac-
tice, or course of business that is fraud-
ulent, deceptive, or manipulative with
respect to any investor or prospective
investor in the pooled investment vehi-
cle.

(b) Definition. For purposes of this
section ‘‘pooled investment vehicle”
means any investment company as de-
fined in section 3(a) of the Investment
Company Act of 1940 (15 U.S.C. 80a—-3(a))
or any company that would be an in-
vestment company under section 3(a)
of that Act but for the exclusion pro-
vided from that definition by either
section 3(c)(1) or section 3(c)(7) of that
Act (15 U.S.C. 80a-3(c)(1) or (7).

[72 FR 44761, Aug. 9, 2007]

§275.222-1 Definitions.

For purposes of section 222 (15 U.S.C.
80b-18a) of the Act:

(a) Place of business. ‘“‘Place of busi-
ness’’ of an investment adviser means:

(1) An office at which the investment
adviser regularly provides investment
advisory services, solicits, meets with,
or otherwise communicates with cli-
ents; and

(2) Any other location that is held
out to the general public as a location
at which the investment adviser pro-
vides investment advisory services, so-
licits, meets with, or otherwise com-
municates with clients.
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